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QUESTION PRESENTED 


Where sureties on Government contractor’s performance 
and labor and material payment bonds have been obliged 
to pay losses under those bonds, are they not entitled to 
recover from a bank the contract payments received under 
assignment from the contractor, where 


(1) the total monies lent were not received by the con- 
tractor but by another contractor, a partnership 
composed of the stockholders of the first, and 


(2) the bank at the time of making the loan and taking 
the assignment had knowledge of the sureties’ bonds 
and their obligations thereunder? 
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BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


The appellee, The National City Bank of Evansville, by 
an amended complaint (J.A. 11-15), made claim against the 
appellants for monies alleged to have been received by the 

Regent Contracting Company, Inc. and expended for the 
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benefit of appellants in relief of two bonds given by them 
conditioned respectively for payment of labor and material 
bills and the completion of a contract entered into by 
Regent Contracting Company, Inc. with the United States. 
Appellee also asked for an accounting for sums received 
from the United States under the contract or expended 
for the benefit of appellants in connection therewith. Appel- 
lee further asked for a money judgment against appellants. 
Appellants, by counterclaim (J.A. 17-20), asked that an 
equitable lien be impressed upon the proceeds of the con- 
tract of the Regent Contracting Company, Inc. received by 
the appellee; that appellee be ordered to make an account- 
ing for such proceeds and that a money judgment be 
entered in favor of appellants against appellee in connec- 
tion therewith. 


By judgment order of September 26, 1958 (J.A. 71-72) 
the United States District Court for the District of 
Columbia denied the claims both of appellants and appellee. 
Within 30 days thereafter appellants gave notice of their 
intention to appeal. (J.A. 72-73) Jurisdiction of the 
action was conferred upon the court below by Title 11, 
District of Columbia Code 305, 306. Jurisdiction to enter- 
tain 'this appeal is conferred upon this Court by 28 U.S.C. 
1291. 

STATEMENT OF CASE 


The Regent Contracting Company, Incorporated, a cor- 
poration, on January 15, 1954 entered into a contract with 
the United States for the construction of a steam genera- 
ting plant at Oceana, Virginia for the United States Navy. 
(J.A. 63, 35-38) The contract, numbered NOY-74835, was 
in the amount of $338,000.00 and with a change order and 
amendment became ultimately $350,423.00 (J.A. 63) Pur- 
suant to the requirements of 40 USCA 270a, b, ¢, d, the con- 
tractor gave bonds to the United States conditioned for the 
faithful performance of the contract and for the payment 
to all persons furnishing labor and material for use in the 
work. (J.A. 63-64, 39-42) The bonds were in the penal 
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| sums of $338,000 and $169,000 respectively. Appellants, 
American Fidelity Company and New Hampshire Fire 
| Insurance Company, became sureties on those bonds in 
| favor of the United States. Under the payment bond the 
sureties assumed liability for the prompt payment to all 
| persons supplying labor and material in the prosecution of 
_ the work. Under the terms of the performance bond, they 
_ assumed liability for the performance of all of the terms 
and conditions of the contract. 


Julie Tuller, Ralph Tuller and Henry Tuller were the 
_ officers and sole directors of the Regent corporation. The 
_ Tullers were at the same time engaged as partners in the 
| contracting business under the name of the Regent Con- 
tracting Company. (J.A. 64) The partnership also had 
two contracts with the United States for work at Oceana, 
_ Virginia. (J.A. 64) One of these contracts, dated Novem- 
ber 26, 1952, was in the amount of $2,700,000. The other 
' contract, dated August 26, 1953 was in the amount of 
_ $270,000. The partnership contracts considerably ante- 
_ dated the corporation’s contract but all contracts were in 
_ the course of performance at the same time. (J.A. 64) 


| The Regent corporation applied to appellee, the National 

City Bank of Evansville, for a loan. On February 12, 1954 
' appellee lent $75,000 to the corporation. (J.A. 64) To 
' secure the loan, appellee took an assignment to it of the 
_ ecorporation’s right to receive payments under its contract 
with United States. (J.A. 64, 51-52) This was done 
on February 12, 1954 pursuant to Title 31, USCA, See. 203. 
Notices of the assignment were sent to the proper Govern- 
' mental officers as well as to appellants. (J.A. 65, 55-58) 
Appellants acknowledged the notice with advice to appellee 
' that their acknowledgment was ‘‘without prejudice to any 
_and all rights and with reservations thereof’’, (J.A. 56, 
58) 

At the time the $75,000 loan was made the Regent cor- 
poration entered into a loan agreement with appellee. 
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(J.A. 65, 43-50) That agreement, under date of February 
12, 1954, recited that the loan was for the furtherance of the 
business of the corporation. Paragraph 4 of the agreement 
stated that the Regent corporation desired to borrow 
$75,000 for the purpose of using those funds for labor and 
material and for other purposes necessary for the fulfill- 
ment of the contract for the construction of the steam 
generator plant and further recited that the funds would be 
so used. The loan agreement stated that the $75,000 loan 
was made by the bank ‘‘depositing the said sum in the 
account of Regent Contracting Company, Ine.’’ (J.A. 
65, 46) 


The Regent corporation did not maintain a bank account 
with the bank. The partnership did maintain an account 
and the proceeds of the $75,000 loan were placed by the 
appellee bank in the partnership account. (J.A. 65 Par. 11) 


A requirement of the loan agreement that the corpora- 
tion should obtain a subordination agreement from the 
sureties was never complied with. (J.A. 65 Par. 12) 


All of the stockholders of the corporation, who were also 
partners in the partnership, joined in the loan agreement 
and bound themself personally for the liability of the cor- 
poration to the bank. (J.A. 65 Par. 13, 50 Par. VIZ) 


On April 27, 1954 the apellee bank made a further loan 
of $84,000 to the Regent corporation and took a note in that 
amount. On the same day appellee bank lent $116,000 to 
the partnership. (J.A. 66 Par. 15) The total proceeds of 
both loans, $200,000, were placed in the partnership bank 
account by the appellee bank. (J.A. 66 Par. 15) On the 
same day, April 27, two of the partners gave a further 
agreement of personal guaranty to the bank in connection 
with the loans made to the Regent corporation. (J.A. 66 
Par. 17, 59-60) 


Appellant, American Fidelity Company, notified the 
bank by letter dated April 27, 1954, that indebtednesees had 
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accrued in favor of persons furnishing labor and material 
to the work and that the surety was satisfied it would be 
called on to pay such claims (J.A. 66 P. 16, 60-61) The 
bank was notified that the sureties had equitable rights in 
the contract proceeds superior to the assignment which 
had been given by the Regent corporation to the bank. 
The bank was told that all funds and proceeds received 
under the contract should be treated as trust funds for 
the benefit of the sureties and for their reimbursement for 
any claims which they might be called upon to pay under 
the bonds. On June 28, 1954, subsequent to the notice by 
the surety of the outstanding material claims and sub- 
sequent to the commencement of a suit by the appellant 
sureties in the United States District Court for the District 
of Maryland against the Regent Contracting Company, 
the Regent corporation by letter confirmed an understand- 
ing with appellee bank that all amounts borrowed by the 
corporation were to be deposited in the partnership 
account. (J.A. 67 Par. 19, 62) 


Of the total of $159,000 which appellee bank lent to the 
Regent corporation $69,469.48 was subsequently repaid and 
credited against the loans leaving a balance due as of 
December 18, 1957 in the amount of $89,530.52. (J.A. 67) 
This amount together with interest was reduced to judg- 
ment in favor of appellee bank against the Regent Con- 
tracting Company, Ine. in this action. (J.A. 71-72) The 
Regent corporation did not appear or defend at the trial 
of the case in the Court below. (Transcript 1-2, 5-6) 


Pursuant to the assignment by Regent corporation to 
appellee bank, the bank received three progress payments 
from the United States as follows: 


March 31, 1954 $34,461.90 
May 21, 1954 23,022.54 
July 2, 1954 37,854.90 


Of these payments, the first two were credited by appellee 
bank to Regent partnership’s checking account and the 
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third was applied to the outstanding indebtedness of the 
Regent corporation (J.A. 67 Par. 21) The difference 
between the total amount of credits, $69,469.48 and the 
payment of July 2, 1954, $37,854.90, amounts to $31,614.48. 
That amount represented a progress payment received 
by the partnership under a Government contract held by 
the partnership. It was credited to the corporation’s notes 
by agreement. (J.A. 67 Par. 21) 


The contract between the Regent corporation and the 
United States was terminated on July 22, 1954 because of 
the corporation’s default. (J.A. 67 Par. 22) At the time 
of the termination, the United States had paid to the 
appellee bank under the assignment total progress pay- 
ments: amounting to $95,339.34, being the net amount pay- 
able under the gross claims or requisitions of $105,932.60 
presented by the contractor. (J.A.67 Par. 22) The differ- 
ence of $10,593.26 was retained by the United States 
pursuant to the terms of the contract and pending satis- 
factory completion thereof. At the time of termination, 
the Regent corporation had performed worked valued at 
$13,520 which had not been vouchered to the United States. 
(J.A. 67-68 Par. 22) 


Following default in performance by the Regent corpora- 
tion, the Government obtained the completion of the work 
at an excess cost to it of $5,916.34 over and above the 
original contract price as adjusted. (J.A. 68 Par. 23) 
The Government made demand upon the appellant sureties 
for this amount on December 14, 1956 and it was paid by 
them. (J.A. 68 Par. 23) In computing the loss occasioned 
because of the failure of the Regent corporation to com- 
plete the contract the United States applied the amount of 
the retained percentages as well as the amount represent- 
ing the value of work completed between the last requisi- 
tion or voucher date between the Regent corporation and 
the declaration of default. (J.A. 68 Par. 23) 


The Regent corporation failed to pay suppliers of labor 
and material used in the prosecution of the work. The 
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labor and material furnishers made claim upon appellant 
sureties under their statutory bond. Appellants were com- 
pelled to pay such suppliers of labor and material a total 
in excess of $109,000. (J.A. 68 Par. 24) 


Appellee bank made demand upon the United States for 
the payment of percentages retained under the contract 
and also claimed other amounts which it contended had 
been earned by the Regent corporation but not paid. The 
appellee bank’s claim was rejected by the Comptroller 
General of the United States under the provisions of 
Article 25 of the contract which reserved to the Gevern- 
ment the right to complete the work and charge the excess 
cost of completion to the contractor following its default. 
(J.A. 68-69 Par. 25) 


Appellee bank contended that the monies lent by it to the 
corporation, $159,000, were actually used in the perform- 
ance of the Regent corporation’s contract. And it was 
on this basis that appellee bank made claim against appel- 
lant sureties. (J.A. 11, 13-14, Par. 8) The proof, however, 
did not establish how much of the amount of the loans 
which the appellee bank made to the Regent corporation 
were actualy used in the performance of the corporation’s 
contract. (J.A. 69 Par. 26) There was evidence that 
payments were made by the partnership on behalf of the 
corporation for some of the labor and material used in the 
performance of the corporation’s contract. The evidence 
was not sufficiently definite or satisfactory to enable the 
court below to make a determination as to the amount of 
such payments. The only contract which the corporation 
ever had was that involved in this action althongh it 
endeavored to obtain other business and estimated and bid 
on other jobs. (J.A. 69 Par. 27) 


The Regent partnership had been borrowing money from 
appellee bank since December 18, 1952. At that time 
appellee lent the partnership $250,000. There was no time 
between December 18, 1952 and the date of the trial of the 











8 


ease in the court below when the partnership was not in- 
debted to the bank. (J.A. 66 Par. 18) At the time of the 
trial, the partnership was indebted to the bank for $243,652. 
The partnership’s indebtedness to the bank is secured by 
assignments of the partnership contracts. 


On February 15, 1954 appellant, American Fidelity 
Company, wrote to the appellee bank requesting informa- 
tion as to whether or not checks had been issued by the 
Regent Contracting Co. against insufficient funds. (J.A. 
53) The record shows that such checks had been issued 
and that on February 12, 1954, just prior to this corre- 
spondence, a check in the amount of $7,970.72 had been 
issued by the Regent Contracting Co. and returned by the 
bank. (J.A. 25-26) (Tr. 70-73) The bank replied to 
appellant on February 17 advising as to the balance in the 
checking account but failed to reply to the specific question 
with respect to the issuance of checks against insufficient 
funds. (J.A. 54) 


On May 11, 1954 the appellants instituted an action in 
the United States District Court for Maryland wherein 
they sought the appointment of a receiver for the Regent 
corporation and for exoneration and other equitable relief. 
(J.A. 69 Par. 29) The defendant Regent corporation 
obtained extensions if time to plead and on July 3, 1954 
filed a partial answer. On July 22, 1954 the Regent cor- 
poration’s contract was declared in default by the Govern- 
ment. (J.A. 67 Par. 22) Appellants subsequently filed a 
supplemental complaint in the Maryland action for money 
judgment based upon their payments to suppliers of labor 
and material and on October 18, 1955 a judgment in favor 
of appellants was entered in that action in the amount of 
$109,529.81. (J.A. 69 Par. 29) 


Appellant sureties, as plaintiffs, brought an action in 
the United States District for the Southern District of 
Indiana in which they sued appellee bank. (J.A. 70, Par. 31) 
That suit, which makes claim to the contract payments 
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received by the bank was transferred by the United States 
District Court for the Southern District of Indiana to 
the United States District Court for the District of Colum- 
bia by orders filed August 17 and October 4, 1956. That 
action was consolidated with this action by the court 
below. Both actions were tried together by the lower 
court and both are before this Court on appeal. The coun- 
terclaim made by appellant sureties in the action brought 
by the bank in the District of Columbia is the same claim 
made against the bank in the Indiana action. (J.A. 6-7, 
24, 23) 


STATUTES INVOLVED 


The statutory bonds required in this case were given 
pursuant to the Miller Act, 40 USCA 270a,b,e,d (Act of 
August 24, 1935, ¢ 642, par. 1, 49 Stat. 793) but beyond 
that incident the terms of the Miller Act are not involved 
in this appeal. 


The Assignment of Claims Act under the authority of 
which the Regent corporation made assignments to the 
bank, is the Act of May 27, 1908, ¢ 206, 35 Stat. 411; Oc- 
tober 9, 1940, ¢ 779, par. 1; 54 Stat. 1029; May 15, 1951, 
¢ 75, 65 Stat. 41, 31 USC 203. The amendment of October 
9, 1940 permitted assignments to be made to secure loans 
for the purpose of enabling the financing of defense con- 
tracts. The statute is set out in full hereinafter as an 
appendix to this brief at p. 23 et seq. 


STATEMENT OF POINTS 


1. The Court below erred in concluding as a matter of 
law that the appellant sureties could not recover from the 
appellee bank the contract payments received by the latter 
from the United States under the assignment made to it 
by the Regent Contracting Company, Ine. 


2. The Court below erred in failing to hold that the 
contract payments received by the appellee bank were 
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impressed with an equitable lien and trust in favor of 
the appellants to the extent that they were required to 
reimburse appellant sureties their losses both for payment 
of the excess cost of completing the contract and also for 
their payment of claims of furnishers of labor and material 
for the contract work. 


SUMMARY OF ARGUMENT 


The appellant sureties were bound to see to the com- 
pletion of the contract and the prompt payment of labor 
and material bills from its inception. The appellee bank 
took an assignment from the contractor to secure a loan, 
the proceeds of which were actually advanced to another 
contractor, a partnership composed of the stockholders 
of the borrower. The partnership was engaged in construc- 
tion on a far larger scale. 


The bank knew of the sureties’ obligations when it 
released the amounts of the loans to the partnership. The 


contractor defaulted and the sureties were called on to 
answer under their bonds. The bank, as assignee, had no 
greater rights to collect payments under the contract than 
did the contractor. The sureties have a well recognized 
equitable preference and lien upon the contract funds for 
their protection and the protection of furnishers of labor 
and material. 


The assignment to the bank was given under a statute 
enacted to enable contractors to finance their defense pro- 
gram contracts with the United States. There is no reason 
why the bank should be allowed to retain the contract pay- 
ments which it has received under these circumstances. It 
should be required to turn those payments over to the 
sureties to reimburse them for their payments made to 
the United States and suppliers of labor and material for 
the work. 
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ARGUMENT 


The appellant sureties in this proceeding seek to recover 
from the appellee bank three payments made by the Gov- 
ernment under a construction contract. The payments 
made to the bank were made pursuant to an assignment 
executed in its favor by the Regent Contracting Company, 
Incorporated, the contractor for the construction of a steam 
generator plant for the United States Navy. (J.A. 51-52) 
Appellants were the sureties upon the performance and 
labor and material payment bonds required by the Gov- 
ernment as a condition of awarding the contract. (J.A. 
39-43) The sureties were required to pay both the Govern- 
ment and furnishers of labor and material as a result of 
the default of the contractor in the performance of the 
work and its failure to pay labor and material bills. (J.A. 
68, par. 23-24) 


The assignment to the bank was made to secure loans 
represented by notes of the Regent corporation. (J.A. 
43, 46) The proceeds of the loans were turned over by. 
the bank to a partnership composed of the stockholders 
and directors of the Regent corporation and credited by 
the bank to the checking account of the partnership. (J.A. 
65, par. 11; J.A. 66, par. 15) The partnership had for some 
time prior been continuously indebted to the bank. (J.A. 
66, par. 18) The partnership was engaged in the per- 
formance of contract work amounting to $3,000,000 which 
was about ten times the amount of the only contract which 
the Regent corporation ever had, the contract involved in 
this suit. (J.A. 64, par. 7) At the time of the trial of 
this case the partnership was indebted to the appellee bank 
in the amount of $243,652.00. (J.A. 66, par. 18) 


Requisitions allowed by the Government for work per- 
formed under the contract amounted to $105,932.60 upon 
which a net payment was actually made to the bank in the 
amount of $95,339.34. (J.A. 67-68) The difference, 
$10,593.26, was retained by the Government under the terms 
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of the contract as security. (J.A. 36, Art. 6) In addition, 
work which was performed but not vouchered amounted to 
$13,520.00. (J.A. 67-68, par. 22) Against this showing of 
progress in performance of the contract, the sureties were 
ealled on to pay in excess of $109,000.00 of bills of sup- 
pliers of labor and material. (J.A. 68, par. 24) The con- 
clusion is inescapable that the principal amount of work 
performed under the contract was actually paid for by 
the sureties. The contractor’s financial contribution to 
the performance of the work was obviously negligible. 


The Federal courts have recognized the special interest 
of a ‘sureties upon payment and performance bonds to 
secure Government contracts where the sureties have been 
obliged to respond to demands of labor and material fur- 
nishers or the Government. This Court in 1901 in Richards 
Brick Company v. Rothwell, 18 App. D.C. 516, 537 said: 


‘‘There is, therefore, by necessary implication, an 
equitable lien and preference secured in favor of the 
parties who furnish labor and materials in the execu- 
tion of the contract, in the application or distribution 
of the contract price remaining to be paid; and where 
the government, as in the present instance, holds in 
its hands any part of the money contracted to be paid 
for the work, and there remain unpaid claims for labor 
and materials supplied, it holds such fund as quasi 
trustee for the benefit of those entitled to receive it 
under the condition in the bond; that is to say, the 
laborers and materialmen remaining unpaid. This 
right to preference being the result of the operation 
of the statute and the condition of the bond, it is the 
clear right, upon the plainest principles of justice, of 
the sureties in the bond to invoke a court of equity 
to enforce the preference and equitable lien for their 
protection. In construing this act of Congress of 13th 
August, 1894, this court said, in the case of Marble 
Company v. Burgdorf, 13 App. D.C. 506, 519 (1898) : 
‘The practical effect of the statute is to confer a 
special lien in favor of such persons (parties furnish- 
ing labor and materials) and to substitute the bond, 
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in the place of the public building, as the thing upon 
which that lien is charged.’ That is to say, the bond 
is liable rather than the building upon which labor and 
materials are used in construction; and if the sureties 
should pay claims for such labor and materials for 
which they may be responsible on the bond, they have 
a right, upon well settled principles, of substitution 
to such claims as against the contract price of the 
work remaining due to the contractor. And having 
such right of substitution, the sureties have a right to 
interpose to prevent the diversion or misapplication 
of the fund, and to require it to be paid out to the 
parties entitled to receive it in the first instance by 
virtue of the lien and preference given by operation of 
the statute.”’ 





Subsequently, in Moran v. Guardian Casualty Company, 
| 64 App. D.C. 188, 76 F. 2d 438 this Court said: 


‘In Lyttle v. National Surety Co., 43 App. D.C. 136, 
we held, in a case involving the rights of a surety who 


had paid the claims of laborers and materialmen under 
a bond similar in all respects to the one here, that the 
surety was entitled to be subrogated not only to the 
rights of the contractor, but also to the rights of the 
United States under the contract. The former rights 
are here and generally bootless, but the latter include 
every right which the United States were capable of 
asserting against contractor had the surety not satis- 
fied the obligations of the contract. We likewise held 
that this equitable right or lien existed in favor of the 
surety from the date of the bond. We said as much 
again in the recent case of Philadelphia Bank v. Mc- 
Kinlay, Trustee, 63 App. D.C. 296, 72 F (2d) 89. In 
these circumstances, we have no doubt that appellee, 
as surety, is entitled to priority, notwithstanding the 
subsequent assignment of the fund by contractor; and 
this is true even though the assignment was given for 
an advancement of money used in the prosecution of 
the work. Prairie State Nat. Bank v. United States, 
164 U.S. 227, 17 S.Ct. 142, 41 L.Ed. 412. And see, also, 
Exchange State Bank v. Fed. Surety Co. (C.C.A.) 
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28 F (2d) 485-488, where the cases are collected at 
great length. ** * 


“Jn that case [of a stranger lending money to the 
contractor] he is presumed to act with full knowledge 
of the rights of the surety, and these rights, as we have 
seen, include a lien in favor of the surety from the 
date of the execution of the bond, for the surety by the 
terms of the bond is bound to the payment of all 
claims growing out of the performance of the contract 
and this, of itself, creates the equitable right of sub- 
rogation. The subsequent assignment, therefore, was 
wholly insufficient to create a superior lien to the then 
existing lien of the surety (appellee). These prin- 
ciples are so elementary that further discussion would 
obviously be out of order.”’ 


Philadelphia Bank v. McKinlay, Trustee, 63 App. D.C. 
296, 72 F. 2d 89 and Morgenthau v. Fidelity and Deposit 
Company of Maryland, 68 App. D.C. 163, 94 F. 2d 632 are 
to the same effect. 


The doctrine which has been developed with respect to 
the surety’s rights finds its source in part in the decision 
of Henningsen v. United States Fidelity &€ Guaranty Com- 
pany, 208 U.S. 404, 28 S. Ct. 389, 52 L.Ed. 547. That was 
a case in which the surety had paid claims of furnishers 
of labor and material. The Supreme Court held that 
the surety was, upon principles of equity, entitled to re- 
ceive the balance of the contract price to reimburse it for 
its loss. The Court said: 


_ “The Guaranty Company was surety on that contract 
[for the construction of the public work]. Its stipula- 
tion was not merely that the contractor should construct 
the buildings, but that he should pay promptly and in 
full all persons supplying labor and material in the 
prosecution of the work contracted for. He did not 
make this payment, and the Guaranty Company, as 
surety, was compelled to and did make the payment. 
Is its equity superior to that of one who simply loaned 
money to the contractor, to be by him used as he saw 
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fit, either in the performance of his building contract 
or in any other way? We think it is. It paid the 
laborers and materialmen, and thus released the con- 
tractor from his obligations to them, and to the same 
extent released the Government from all equitable 
obligations to see that the laborers and supplymen 
were paid. It did this not as a volunteer, but by reason 
of the contract obligations entered into before the 
commencement of the work [citing cases].’’ 


In the case at bar the appellee bank made its loans to 
_ the contractor with full knowledge that the appellant sure- 
_ ties were obligated to see to the performance of the contract 
| and the prompt payment of labor and material bills. At 
_ the time of the making of the loan agreement on February 
12, 1954 (J.A. 53-54) the bank had been in correspondence 
with one of the sureties respecting the issuance of checks 
against insufficient funds. The bank had replied to the 
surety but did not disclose that such checks had actually 
been issued. In addition the appellee bank, on March 16, 
1954 sent formal notice to the sureties that it had accepted 
from the contractor an assignment of its right to receive 
the contract payments from the Government. (J.A. 55-58) 
With this full knowledge and the obvious realization that 
the funds to finance the performance the contract work 
Must come through contract payments, the appellee never- 
_theless turned over the total proceeds of its loans to the 
partnership. (J.A. 64, par. 11; J.A. 66, par. 15) Not only 
did it turn over the proceeds of the loans to the partnership, 
but it also turned over two of the progress payments re- 
_eeived under the corporation’s contract and credited them 
to the partnership bank account. (J.A. 67, par. 21) 


_ In Martin v. National Surety Company, 300 U.S. 588, 
d¢ 8S. Ct. 531, 81 L.Ed. 822 the proceeds of the Government 
contract had already been paid over to an assignee of 
the contractor. The surety brought an action to impress 
an equitable lien on those funds since the furnishers of 
labor and material under the statutory bond had not been 
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paid. The Court recognized the interest of the labor and 
material furnishers and the surety in the fund. It said 


(p. 597) : 


‘But the statute directs that a bond for the prompt 
payment of materialmen and laborers shall be executed 
by the contractor before the commencement of the 
work. Not only that, but the contract with the Gov- 
ernment which was drawn in the standard form, is a 
confirmation and adoption of the statutory duty. The 
terms of the bond are read into the contract, and there 
is default under the contract when there is default 
under the bond. 


‘We conclude that Martin’s (assignee) interest in 
the fund was correctly held to be subordinate to the 
interests of other claimants.”’ 


In the Martin case the loans for which the assignment 
had been made were in fact advanced to the contractor 
and appeared to have been actually used in the prosecution 


of the work. In that respect, the case for the assignee was 
stronger than the appellee’s case here. Nevertheless, the 
fund was awarded to the furnishers of labor and material 
at the instance of the surety. 


In Town of River Junction v. Maryland Casualty Com- 
pany, 133 F. 2d 57, the court, on a second appeal, was 
confronted with a claim by a surety on a contractor’s bond 
that the proceeds of the building contract which had been 
paid over to a bank should be returned to the surety. The 
contract proceeds had been paid to the bank on an assign- 
ment. The assignment had been given to secure a loan from 
the bank to the contractor. The record disclosed that an 
appreciable portion of the money lent had actually been 
used to pay labor and material bills for which the surety 
would have been liable under its bond. The court per- 
mitted the bank to retain only as much of the contract 
payment as represented that portion of its loan which had 
been expended in relief of the surety. The decision in this 
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case is a square precedent in support of appellant sureties’ 
claim here. 


The Assignment of Claims Act as amended by the Act 
of October 9, 1940, ¢ 779, Sec. 1, 54 Stat. 1029 permitted 
for the first time, assignments of contract claims against 
the United States within certain limitations. The Act 
was entitled: 


“An Act to assist in the national-defense program 
by amending Sec. 3477 and 3737 of the Revised Statutes 
to permit the assignment of claims under public con- 
tracts.’’ 


The House Committee Report (Report No. 2925 on this bill, 
HR 10464, Pub. No. 811, 76th Congress, Ch. 779—3rd Ses- 
sion) shows that its purpose was to enable contractors 
for defense work to obtain loans to finance those contracts. 
The report stated: 


“‘There are many manufacturers and other busi- 
nesses, particularly the smaller ones which may be 
deterred from bidding on contracts arising out of the 
program for National Defense because they have inade- 
quate amounts of working capital and may encounter 
difficulties in financing the performance of such con- 
tracts. If such businesses could offer security in the 
form of assignments of claims against the Govern- 
ment growing out of such contracts, they would in many 
instances be able to obtain the necessary credit from 
their own local banks and other financing institutions, 
which have large amounts of idle funds awaiting em- 
ployment.’’ 


An additional amendment to the statute, enacted in 1951, 
_ Was accompanied by a Committee Report, (Senate Report 
217, 82nd Congress, 1st Session to accompany S 998) 
which stated: 


““The purpose of this enactment was to encourage 
the participation of banks in the financing of Govern- 
ment contractors under the Defense program of that 
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time. It permitted contractors to assign to financing 
institutions moneys due or to become due under their 
Government contracts, and it assured the assignee 
banks that, when payments were made to them by the 
Government pursuant to such assignments, such pay- 
ments would not be subject to reduction or set-off on 
account of any claim the Government might have 
against the contractor arising independently of the 
assigned contract. 


‘Under this statute banks were in a position to 
finance defense contractors on the security of assign- 
ments of claims for moneys due or to become due under 
their contracts where other forms of collateral were 
not available, especially in the case of the so-called 
marginal contractor with relatively small tangible 
assets.”’ 


The enactment which followed the report (Pub. Law 30, 
82nd Congress, Ch. 75, 1st Session, S 998) is entitled: 


‘‘An Act to facilitate the financing of defense con- 


tracts by banks and other financing institutions, to 
amend the Assignment of Claims Act of 1940, and for 
other purposes.”’ 


There is nothing to be found in the history of the legis- 
lation which indicates an intention on the part of Congress 
that the relaxation of the statute prohibiting assignments 
of claims gainst the Government was to be used by con- 
tractors for the purpose of obtaining funds to be turned 
over to others and diverted from the performance of the 
contract against the security of which they were borrowed. 
Nor is there any reason to permit a lending bank to take 
shelter under the assignment given pursuant to this statute 
where it has participated directly in the diversion of the 
funds from the borrowing contractor to another organiza- 
tion which was indebted to it at the time. 


Cases involving contests between sureties and banks 
which hold assignments under the Act have frequently come 
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before the United States Court of Claims whose jurisdic- 
tion is ordinarily invoked in such controversies. Such a 
contest was determined in National Surety Corporation 
v. United States, 133 F. Supp. 381, 133 C. Cls. 983 where 
the court said (133 F. Supp. 384): 


‘‘Looked at from another light, the surety’s rights 
are superior to the rights of the bank. It is settled that 
the surety’s rights arising by subrogation or substi- 
tution relate back to the date of the execution of the 
surety bonds. Prairie State Nat. Bank v. United States, 
supra; Henningsen v. United States Fidelity & Guar- 
anty Co., supra; and the cases following those deci- 
sions. Thereupon, there accrues to the surety the 
equitable right to the moneys due from the Government 
to the contractor to the extent that the surety dis- 
charges the contractor’s obligation to the Government. 





‘‘Subsequently, the contractor, under the burden of 
this obligation to the surety, goes to a bank to borrow 
money. He tells the bank that he has this contract 
with the Government and offers to assign to the bank 
moneys to become due thereunder. He may or may 
not tell the bank that he has executed bonds to secure 
the faithful performance of the contract, but whether 
or not he does, the bank is charged with notice thereof, 
because of the requirement of the Miller Act, supra. 
Not only is the bank charged with notice thereof, but 
it is inconceivable that it did not have actual notice 
thereof. Hence, when the bank lends the contractor 
money, it lends him the money with knowledge of the 
fact that he has previously obligated himself to the 
surety to turn over to it any money to which he is 
entitled under the contract, to indemnify the surety for 
any loss it may sustain on the bonds. This is an obliga- 
tion already incurred and, therefore, any obligation 
which the contractor may assume to the bank must 
be subject to his prior obligation to the surety. The 
bank, therefore, lends the money under the risk that 
there will not be enough left to pay its debt after the 
contractor’s prior obligation to the surety has been 
satisfied. 
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‘‘Furthermore, it does not affirmatively appear in 
this case whether or not the money borrowed from the 
bank was used in the performance of these contracts, 
and, if so, which of the two. The purpose of the 1940 
amendment to the Assignment of Claims Act, 61 Stat. 
501, 65 Stat. 41, 41 U.S.C.A. Sec. 15, was to enable a 
contractor to obtain money to finance his contracts 
with the United States. If the money borrowed was 
not used in the performance of the contract, the lender 
is not equitably entitled to the benefit of the assign- 
ment. (Italics supplied) 


‘‘We reiterate what we have said in prior cases 
that the 1940 amendment to the Assignment of Claims 
Act, supra, was intended to do nothing more than to 
remove the prohibition embodied in Revised Statutes 
3477. 31 U.S.C.A. Sec. 203, and 3737, against assign- 
ment of a claim against the United States in the case of 
2 financial institution lending money to a contractor 
with the Government. Prior to the passage of the 
amendment, the contractor could not assign his claims 
against the Government, but under this Act he was 
permitted to do so to a financial institution. However, 
under the assignment, the bank, insofar as prior obli- 
gations were concerned, received no more than it would 
have gotten had Revised Statutes 3477 and 3737 not 
been enacted.”’ ; 


The subject is reviewed at length by the same court in 
Royal Indemnity Company v. United States, 93 F. Supp. 
891, 117 C. Cls. 736. 


Appellee bank also filed suit in the Court of Claims 
making claim against the Government for additional pay- 
ments under the contract involved in this case. That claim 
was repected by the court on cross motions for summary 
judgment (as yet unreported). The court pointed out 
that' the appellee bank was no more than an assignee of 
the contractor and could have no greater rights than the 
contractor. When the contractor defaulted under its con- 
tract, the United States were entitled to use all funds re- 
maining in their hands to remedy the loss resulting from 
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the breach of contract. Not only were all the remaining 
funds in the hands of United States absorbed in the com- 
pletion of the work but there was a deficit of over $5,000 
which appellants were called upon to pay and did pay. 
(J.A. 68, par. 23) 


It is obvious from the record that the only asset which 
the contractor had was the prospect of receiving payments 
under this contract. Two audits were produced from 
appellee bank’s records. (J.A. 29-34) They were audit 
reports of the Regent Contracting Company, Inc., the cor- 
poration and the Regent Contracting Company, the part- 
nership, both as of December 31, 1953. The balance sheet 
of the partnership shows among ‘‘other assets’’ on Exhibit 
A the item of ‘‘ Advances to Regent Contracting Company, 
Ine. $229,737.14.’’ The audit report of the Regent Con- 
tracting Company, Inc., the corporation, shows under its 
liabilities and net worth the item of ‘‘Plus: Advances—Re- 
gent Contracting Company $229,737.14.’? When this item 


is given its proper significance in the statement it immedi- 
ately becomes apparent that the total net worth of the 
corporation, based upon its own statement, is about $7,000. 
(J.A. 27-29; Tr. 79-82) 


What appellee bank did in this case was to take what 
was substantially the only asset of the Regent corporation 
as security for loans which it actually made to the partner- 
ship. Consequently it became impossible for the corpora- 
tion to perform its contract and pay its bills. All of 
this was done under the statute which authorizes assign- 
ments for the purpose of enabling a contractor to finance 
his Government work. Appellee is not entitled to have 
the benefit of the assignment or the protection of the 
statute under these circumstances. 
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CONCLUSION 


In substance the transaction amounted to a loan to the 
partnership for which appellee took as security the corpora- 
tion’s right to receive the contract payments under the only 
contract which the corporation ever had. The appellee 
had full knowledge from the beginning that the sureties 
were obligated both for the performance of the contract 
and the payment to persons furnishing labor and material 
under it. Appellee is charged with notice that the sureties 
had a well established equitable interest in the contract 
proceeds. It is submitted that the sureties are entitled 
to have an equitable lien and trust impressed upon the 
contract proceeds and that the bank is accountable to the 
sureties for the receipt of these proceeds. 


Respectfully submitted, 


ALEXANDER M. Heron 
Preston C. Kine, Jr. 
707 Munsey Building 
Washington 4, D. C. 
Attorneys for Appellants 
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APPENDIX 


31 U.S. Cope AnnorateD, Sec. 203. Assignments of claims; 
set-off against assignee 


All transfers and assignments made of any claim upon 
the United States, or of any part or share thereof, or 
interest therein, whether absolute or conditional, and 
whatever may be the consideration therefor, and all powers 
of attorney, orders, or other authorities for receiving 
payment of any such claim, or of any part or share thereof, 
except as hereinafter provided, shall be absolutely null and 
void, unless they are freely made and executed in the 
presence of at least two attesting witnesses, after the allow- 
ance of such a claim, the ascertainment of the amount due, 
and the issuing of a warrant for the payment thereof. 
Such transfers, assignments, and powers of attorney, must 
recite the warrant for payment, and must be acknowledged 
by the person making them, before an officer having author- 
ity to take acknowledgments of deeds, and shall be certified 


by the officer; and it must appear by the certificate that 
the officer, at the time of the acknowledgment, read and 
fully explained the transfer, assignment, or warrant of 
attorney to the person acknowledging the same. The pro- 
visions of this section shall not apply to payments for rent 
of post-office quarters made by postmasters to duly author- 
ized agents of the lessors. 


The provisions of the preceding paragraph shall not apply 
in any case in which the moneys due or to become due from 
the United States or from any agency or department 
thereof, under a contract providing for payments aggre- 
gating $1,000 or more, are assigned to a bank, trust com- 
pany, or other financing institution, including any Federal 
lending agency: Provided, 


1. That in the case of any contract entered into prior 
to October 9, 1940, no claim shall be assigned without 
the consent of the head of the department or agency 
concerned ; 
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2. That in the case of any contract entered into after 
October 9, 1940, no claim shall be assigned if it arises 
under a contract which forbids such assignment; 


3. That unless otherwise expressly permitted by such 
contract any such assignment shall cover all amounts pay- 
able under such contract and not already paid, shall not 
be made to more than one party, and shall not be subject 
to further assignment, except that any such assignment may 
be made to one party as agent or trustee for two or more 
parties participating in such financing; 


4. That in the event of any such assignment, the as- 
signee thereof shall file written notice of the assignment 
together with a true copy of the instrument of assignment 
with (a) the contracting officer or the head of his depart- 
ment or agency; (b) the surety or sureties upon the bond 
or bonds, if any, in connection with such contract; and 
(c) the disbursing officer, if any, designated in such con- 
tract to make payment. 


Notwithstanding any law to the contrary governing the 
validity of assignments, any assignment pursuant to this 
section, shall constitute a valid assignment for all purposes. 


In any case in which moneys due or to become due under 
any contracts are to have been assigned pursuant to this 
section, no liability of any nature of the assignor to the 
United States or any department or agency thereof, whether 
arising from or independently of such contract, shall 
create or impose any liability on the part of the assignee 
to make restitution, refund, or repayment to the United 
States of any amount heretofore since July 1, 1950, or here- 
after received under the assignment. 


Any contract of the Department of Defense, the General 
Services Administration, the Atomic Energy Commission, 
or any other department or agency of the United States 
designated by the President, except any such contract under 
which full payment has been made, may, in time of war or 
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national emergency proclaimed by the President (including 
the national emergency proclaimed December 16, 1950) 
or by Act or joint resolution of the Congress and until 
such war or national emergency has been terminated in 
such manner, provide or be amended without consideration 
to provide that payments to be made to the assignee of 
any moneys due or to become due under such contract 
shall not be subject to reduction or set-off, and if such 
provision or one to the same general effect has been at 
any time heretofore or is hereafter included or inserted 
in any such contract, payments to be made thereafter to 
an assignee of any moneys due or to become due under 
such contract, whether during or after such war or emer- 
gency, shall not be subject to reduction or set-off for any 
liability of any nature of the assignor to the United States 
or any department or agency thereof which arises inde- 
pendently of such contract, or hereafter for any liability 
of the assignor on account of (1) renegotiation under any 
renegotiation statute or under any statutory renegotiation 
article in the contract, (2) fines, (3) penalties (which term 
does not include amounts which may be collected or with- 
held from the assignor in accordance with or for failure 
to comply with the terms of the contract), or (4) taxes, 
social security contributions, or the withholding or non- 
withholding of taxes or social security contributions, 
whether arising from or independently of such contract. 


Except as herein otherwise provided, nothing in this 
section shall be deemed to affect or impair rights or obli- 
gations heretofore accrued. R.S. Sec. 3477; May 27, 1908, 
e. 206, 35 Stat. 411; Oct. 9, 1940, ce. 779, Sec. 1, 54 Stat. 
1029; May 15, 1951, ¢. 75, 65 Stat. 41. 




















INDEX TO APPENDIX 


Docket Entries in Civil Action No. 1799-55 
Docket Entries in Civil Action No. 3669-55 


Amended Complaint, filed June 10, 1955, Civil Action 
No. 1799-55 


Answer and Counterclaim of Defendants American 
Fidelity Company and New Hampshire Fire In- 
surance Company to Amended Complaint, filed 
July 1, 1955, Civil Action No. 1799-55 


Reply of Plaintiff to Counterclaim filed August 12, 
1955, Civil Action No. 1799-55 


Order Consolidating Action with Civil Action No. 
3669-55 filed August 17, 1955 in Civil Action No. 


Stipulation to Consolidate Actions filed August 17, 1956 


Order Consolidating Action with Civil Action No. 
3669-55 filed October 4, 1956 in Civil Action No. 
1799-55 

Testimony of Melvin Wimpelberg, Direct Examination, 
Tr. 39, Cross Examination, Tr. 70-73, 79-82 


_ Audit Report of Regent Contracting Company, Inc. as 
of December 31, 1953, Defendants’ Exhibit 3 .... 


_ Audit Report of Regent Contracting Company, a part- 
nership, as of December 31, 1953, Defendants’ 
Exhibit 4 


Extracts from Plaintiff’s Exhibit 1, Contract of Regent 
| Contracting Company, Inc. for Construction of 
Steam Generating Plant 


_ Bond securing Payment to Furnishers of Labor and 
! Material to Regent Contracting Company, Inc. 
under Contract, Plaintiff’s Exhibit 5 


_ Bond _ securing Performance of Contract, Plaintiff’s 


35 


39 

















Index Continued 


Page 


Loan Agreement entered into by Regent Contracting 
Company, Inc. with National City Bank, Plain- 
tiff’s Exhibit 3 

Assignment by Regent Contracting Company, Inc. to 
National City Bank of Evansville, Plaintiff’s Ex- 
hibit 4 


Letter of American Fidelity Company to National 
City Bank with Reference to Checks drawn on 
Insufficient Funds, Plaintiff’s Exhibit 13 


Reply of National City Bank to Inquiry of American 
Fidelity Company, Plaintiff’s Exhibit 14 


Notice to New Hampshire Fire Insurance Company of 
Alissienment by Regent Contracting Company, Inc. 
to National City Bank, Plaintiff’s Exhibit 2A .. 


Notice to American Fidelity Company of Assignment 
by Regent Contracting Company, Inc. to National 
City Bank of Evansville, Plaintiff’s Exhibit 2B .. 


Guarantee by Julie Tuller and Henry Tuller of Loan 
made by National City Bank, Defendant’s Ex- 
hibit 2 

A letter containing Notice by American Fidelity Com- 


pany of Equitable Rights in Contract Funds, 
Defendants’ Exhibit 1 


Letter of June 28, 1954 authorizing Crediting of Loans 
to Partnership Bank Account, Plaintiff’s Exhibit 
8 


Findings of Fact and Conclusions of Law filed August 
29, 1958 in both Civil Actions 


Final Judgment Order entered September 26, 1958 in 
both Actions 


Notice of Appeal filed October 24, 1958, Civil Action 
No. 1799-55 


Notice of Appeal filed October 24, 1958, Civil Action 
No. 3669-55 


43 





IN THE 


United States Court of Appeals 


For tHe District or Cotumsia Circurr 


Nos. 14,831 anp 14,832 


—_—_ 


AMERICAN Freriry Company, Et au., Appellants, 


Vv. 


THe Nationau Crry Bank or Evansvitze, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


JOINT APPENDIX 














2 


Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Parties 
Tur Nationa, City Bank or EvansvitE, a corporation 
Vv. 
1. American Fivetiry Company, a corporation 


2. Toe New HampsuireE Fire Insurance Company, 
a corporation 


3. Recent Contractine Co., Inc. 


Attorneys 
Hogan & Hartson 
810 Colorado Bldg. 


Pope, Ballard, & Loos 
707 Munsey Bldg. 


do 


Irving Pressman 
1406 G, St. N. W. 


Number 1799-55 


Action for 
Enforcement of Liability on Bond and 
Other Relief 


Date 
1955. Account Ree’d 


Apr. 21 McGuire—10.00 
Apr. 21 U. S. Treas.—10.00 
1955 

Apr. 21 McGuire 
Apr. 21 U. S. Treas. 
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! PROCEEDINGS 
Date 
1955 Deposit for cost by 


Apr. 21—Complaint, appearance filed. 
Apr. 2i1—Summons, copies (2) and copies (2) of Complaint 
issued all ser 4-21-55 
_ May 10—Motion of defts to dismiss; ¢/m 5-10-55; app 
of Pope, Ballard and Loos as attys for defts; P&A; 
! afi of Carl O. Winter; Exhibit; M.C. 5-10-55; _ filed 
_ June 10—Amended complaint adding Regent Contracting 
, Co. Ine. as a deft.; Stipulation that said Regent Con- 
tracting Co. Inc. may be added as a party deft. and 
that said amended complaint shall be subject of pend- 
ing motion to dismiss; acknowledgment of service 
(Fiat) Curran, J. (N) 
| June 17—App. of Irving R. Pressman for deft. +3 filed 
_ Jun 20—Opposition of pltf to motion of defts to dismiss; 
c/s 6-17-55; filed. 
_ Jun 20—Reply memorandum for Am. Fidelity Co. & N.H. 
! Fire Ins. Co; ¢/s 6/20/55; affi. of Lewe B. Martin. 
filed. 
Jun 22—Order denying motion to dismiss. (N) Matthew, J. 
Jul 1—Answer of defts 1&2 to amended complt; counter 
claim; c/m 7-1-55; filed 
Aug 12—Reply of pltf to counter-claim; ¢/m 8/11/55 filed. 
Aug 29—Motion of defts American Fidelity Co. & New 
Hampshire Fire Ins. Co. to calendar; e/m 8/26/55; 
P&A; M.C. 8/29/55 filed. 
Sep. 20—Answer of defendant +3 to amended complaint 
and to counter-claim of #1 and #2; ¢/m 9/19/55 filed. 
Sep. 20—Calendared (N) ; 
- Oct. 3—withdrawal by deft.’s #1 and 2 of motion to calen- 
dar; c/m 10/3/55; filed. 
' Oct. 12—Motion of defts. for discovery and production of 
documents, c/m 10/12/55; P&A; M.C. 10/12/55 filed. 
Nov. 8—Order granting deft.’s motion for discovery and 
production of documents. (N) Tamm, J. 














1956 

Jan 23—Notice of deft. to take deposition; ¢/m 1/20/56; 
filed. 

Feb. 27—Notice of defts. to take deposition of Robert C. 
Enlow & Melvin W. Wimpelberg; ¢/m 2/23/56; filed. 

June 20—Motion of pltf, for production of documents; 
c/m 6-20; P&A M.C. Filed 

July 10—Order granting pltf’s motion for production of 
documents, except as to accountant’s work papers. 
(N) MceGarraghy, J. 

July 13—Motion of pltfs, to consolidate; ¢/m 7-13-56; 
P&A; M.C. 7-13-56; Filed 

August 17—Order consolidating cause with C.A. 3669-55. 
(Filed in C.A. 3669-55) (N) Matthews, J. 

Oct. 4—Order consolidating cause with C.A. 3669-55. (N) 
Matthews, J. 


Date 

1957 

Mar. 9—Notice of defts. #1 & 2 of taking deposition of 
A.M. Fox; ¢/s 3-5-57. 

Mar 20—Deposition of Abbie MeKindred Fox by defts. 
Filed 

Mar 22—Notice by defts, for taking deposition of Abbie 
McKindred Fox; ¢/m 3-21-57. Filed. 

June 20—Order permitting Irving R. Pressman to with- 
draw as counsel for Regent Contracting Co. (filed in 
1799-55) Youngdahl, J. 

June 20—Praecipe of Regent Contracting Co. requesting 
all notices ete be sent to Julie Tuller (filed in 1799- 
55) filed. 

June 20—Pretrial statement of pltf. (filed in 1799-55) 
filed. 

June 20—Pretrial statement of defts. #1 & 2 (filed in 
1799-55) filed. 

June 20—Pretrial Proceedings. (filed in 1799-55) 
Youngdahl, J. 
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_ Aug 27—Depositions of Melvin W. Wimpleberg & Robert 
C. Enlow. filed. 

Oct 16—Motion of defts to dismiss and for judgment; 
e/s 10-15-57; P&A; M.C. 10-16-57. (Fiat) McGar- 
raghy, J. 

' Nov 15—Praecipe of defts withdrawing motion for dis- 

missal & judgment; ¢/m 11-15-57. filed 

Dee 18—Hearing commenced and respited to 12-19-57. 

(Rep. Ida Z. Watson) Matthews, J. 

_ Dec 19—Hearing resumed and respited pending hearing 

of concluding arguments at indefinite date (Rep. Ida 

Z. Watson) Matthews, J. 


1958 

| Mar 11—Order granting extension of time for filing of 
brief by plaintiff to 3-31-58; Defts. to have 20 days 
thereafter to file their brief; Pltff. to have 15 days to 
respond to defts’ brief. Matthews, J. (N) 

May 23—Brief of pltf. re counterclaim, (1799-55 only) 


filed. 

Aug 29—Proposed Findings of Fact of American Fidelity 
Co., filed 

Aug 29—Reply memo of American Fidelity Co. and N.H. 
Ins. Co. filed 

Aug 29—Findings of Fact and Conclusions of Law. (Order 
to be presented) Matthews, J. (N) 

Sep 26—Judgment for pltff, for $106,749.37 with costs vs. 
deft. Regent Contracting Co. and dismissing com- 
plaint vs. defts. American Fidelity Co. & New Hamp- 
shire Fire without costs and dismissing counter-claims 
of defts American Fidelity & New Hampshire fire vs. 

! pltff without costs (N) Matthews, J. 

Oct. 24—Notice of appeal by defendants 1 & 2 (copies to 
Hogan & Hartson and Irving Pressman) deposit by 
A. M. Heron, $5.00 filed 

| Oct. 27—Notice of appeal by plaintiff (copies to Alexander 
M. Heron and Irving Pressman) Deposit by O. R. 
McGuire, Jr. $5.00 filed 
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Nov. 6—Exhibits Nos. 1, 2, 2a, 2b, 2c, 3, 4, 5, 6, 7a, 7b, 7c, 
7d, Te, 8, 9, 10, 11, 12, 13, 18a, 14, 15, 16, 17, 18, of 
plaintiffs filed 

Nov. 6—Exhibits Nos. 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 12 of 
defendants filed 

Nov. 6—Transcript of proceedings of 12-18-57 and 12-19-57 
Vol. I, pp. 1-183 (reporter, Ida Z. Watson) (copy for 
defendants’ sureties) filed 

Nov. 6—Cost bond on appeal of Defendants, New Hamp- 
shire Fire Ins. Co. and the American Fidelity Co., 
with Granite State Fire Insurance Co. in the amount 
of $250.00 (fiat) Pine, J. 


—_—_———_——— 


Civil Docket 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Parties 


AMERICAN Frmeuiry Company and New HampsHIRE 
Fre InsuraNcE COMPANY 


Vv. 


Tae Nationat Crry Bank or EVANSVILLE 
Attorneys 


Preston C. King 
Alexander M. Heron 
Pope Ballard & Loos 
707 Munsey Bldg. 


Kahn, Dees, Donovan & Kahn 
918 Citizens Bank Bldg. 
Evansville 8, Indiana 


Number 3669-755 
Action for 
On A ContTRACT 
$95,319.34 





Date 

1955 Transferred from U. S. 

Aug. 19—Dist. Ct. Southern Dist. 
of Indiana-Evansville. 


PROCEEDINGS 

Date 

1955 Deposit for cost by Transferred from U.S. Dist. 
Ct.—Southern Dist. of Indiana-Evansville. 

Aug. 19—Complaint, appearance filed 

| Aug. 19—Summons, copies (—) and copies (—) of Com- 

plaint issued 

| Aug. 19—May 19, 1955: Complaint filed. Summons is- 

sued. Pltffs. file Cost Bond with the Aetna Casualty 

& Surety Company as surety thereon. 

| Aug. 19—May 26, 1955: U.S. Marshall returns summons. 

Served May 23, 1955 

| Aug. 19—June 10, 1955: Deft. filed Motion to Dismiss, or 

: in Lieu Thereof, to Transfer Action to the United 

States District Court for the District of Columbia, 

Brief in Support of Motion, Request for Oral Argu- 

ment, and Proof of Service. 

| Aug. 19—June 15, 1955: Pltffs. file Motion for Extension 

| of Time for filing Brief on deft’s. Motion to Dismiss 

with cert. of service. 

| Aug. 19—June 16, 1955: Court grants pltffs’ Motion for 

: Extension of Time for filing Brief on Deft’s. Motion 

to Dismiss. Time extended to and including July 8, 

1955. (S.E.) 

| Aug. 19—June 28, 1955: Plffs. fi response to deft’s. Motion 
and Consent to Transfer of Action to United States 
District Court for District of Columbia with certifica- 
tion of service. 

Aug. 19—Aug. 16, 1955: Court’s ruling on defendant’s 
Motion to Dismiss withheld. Court sustains deft’s. 
Motion for Transfer. Ordered that this action be 
transferred to the U. S. District Court for the District 
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of Columbia under the pursuant to Title 28, U.S.C., 
Section 1401(a). S.E.) 

Nov 17—Certificate of clerk of Southern Dist. of Indiana 
of additional docket minutes. filed 

Nov 17—Certificate of Clerk of Southern Dist. of Indiana 
of motion of pltfs for modification of order entered 
8-16-55 brief in support of motion & certification of 
service filed 10-14-55 & court’s order sustaining pltf’s 
motion for modification of order entered 8-16-55. filed 

Dee. 15—Appearance of Alexander M. Heron and Preston 
C. King, Jr. for pltfs. filed. 


1956 

May 15—First notice under Rule 13 

June 20—Cause dismissed, as of 6/15/56 (N) (Clerk) 

July 13—Motion of pltfs. to reinstate; P&A; M.C. 7-13-56 
e/m 7-13-56 Filed 

August 17—Stipulation of all counsel re: consolidation of 
cause with 1799-55. filed. 


August 17—Order reinstating cause. (N) Matthews, J. 

August 17—Order consolidating cause with C.A. 1799-55. 
(N) Matthews, J. 

Oct. 4—Order consolidating cause with C.A. 1799-55 (N) 
Matthews, J. 

Nov. 2—Depositions of pltfs., 10-19-56; ($54.75 pd by 
defts.). filed. 


1957 

June 20—Order permitting Irving R. Pressman to with- 
draw as counsel for Regent Contracting Co. (filed in 
1799-55) Youngdahl, J. 

June! 20—Praecipe of Regent Contracting Co. requesting 
all notices ete. be sent to Julie Tuller. (filed in 1799- 
55) filed. 

June 20—Pretrial statement of pltf. (filed in 1799-55) 
filed. 

June! 20—Pretrial statement of defts. #1 & 2 (filed in 
1799-55) filed. 
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June 20—Pretrial Proceedings. (filed in 1799-55) Young- 
dahl, J. 

Oct 16—Motion of defts to dismiss and for judgment; 
¢/s 10-15-57; P&A; M.C. 10-16-57; (Fiat) (Original 
filed in C.A. 1799-55) MeGarraghy, J. 

Nov 15—Praecipe of defts withdrawing motion for dis- 
missal and judgment; c/m 11-15-57. (Original filed 
in 1799-55) filed 

Dec. 18—Hearing commenced and respited to 12-19-57. 
(Rep. Ida Z. Watson) Matthews, J. 

Dec. 19—Hearing resumed and respited pending hearing 
of concluding arguments at indefinite date. (rep. 
Ida Z. Watson) Matthews, J. 


1958 

May 23—Pltf’s proposed findings and conclusions re: 
compl. filed. 
C/M 4/23/58 (1799-55) only 

May 23—Pltf’s additional proposed findings, (1799-55) 


filed. 

May 23—Reply of deft. (in 1799-55) American Fidelity to 
pltf’s brief. filed 

May 23—Transcript of proceedings of 12/18/, 19, 1957, 
vs 1-pp 1-183, reporter I. Watson (filed in 1799-55) 
filed. 

May 23—Brief of deft. (in 1799-55) American Fidelity 
(filed in 1799-55) filed 

May 23—Final arguments heard in part and continued to 
allow deft. American Fidelity time to file memo. by 
June 3, 1958. Reporter I. Watson. 

July 30—Transcript of Proceedings 12-18-57, Vol I pp 1- 
183 Matthews, J. 
(Rep. Watson) (filed in 1799-55) 
Co. (filed in C.A. 1799-55) 

Aug 29—Proposed Findings of Fact of American Fidelity 

Aug 29—Reply Memo of American Fidelity Co. and N. H. 
Ins. Co. (filed in C.A. 1799-55) 
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Aug 29—Findings of Fact and conclusions of law. (filed 
in C.A. 1799-55) 

(Order to be presented) Matthews, J. (N) 

Sep 26—Judgment for pltff. for $106,749.37 with costs vs. 
deft. Regent Contracting Co. and dismissing com- 
plaint vs. defts. Amer. Fidel. Co. and New Hamp. 
Fire without costs; and dismissing counter-claims of 
defts Amer Fidel Co. & New Hamp. fire vs. pltff. with- 
out costs (filed in CA 1799-55) Matthews, J. 

Oct. 24—Notice of appeal by plaintiffs from order of 
9-26-58; (copies mailed to Hogan & Hartson and Irv- 
ing Pressman) Deposit by Alexander M. Heron, $5.00 
filed 

Nov. 6—Transcript of proceedings of 12-18-57 and 12-19- 
57, Vol. 1, pp. 1-183. (Reporter, Ida Z. Watson) (filed 
in C.A. 1799-55) 

Nov. 6—Cost bond on appeal by plaintiffs with Granite 
State Fire Insurance Co. in the amount of $250.00; 
approved (fiat) Pine, J. 
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Filed Jun 10 1955 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1799-55 


Ture Nationa, Ciry Bank or EVANSVILLE, a corporation, 
227 Main Street, Evansville, Indiana, Plaintiff, 


Vv. 


American Frvetity Company, a corporation, c/o Super- 
intendent of Insurance, Municipal Center, 300 Indiana 
Avenue, N. W., Washington, D. C. 


and 


Ture New Hamesuire Fire Insurance Company, a corpo- 
ration, c/o Superintendent of Insurance, Municipal 
Center, 300 Indiana Avenue, N. W., Washington, D. C. 


and 


Recent Contractinc Company, Inc., 7300 Pearl Street, 
Bethesda, Maryland, Defendants. 


Amended Complaint 


(For enforcement of liability on bond and for other relief) 


1. Plaintiff, The National City Bank of Evansville, is a 
national banking corporation organized and existing pur- 
suant to the provisions of the National Banking Act. This 
controversy involves the sum of more than Three Thou- 
sand Dollars, exclusive of interest and costs. 


2. Defendant, American Fidelity Company, is a corpo- 
ration organized under the laws of the State of Vermont 
engaged in, among other things, the business of writing 
surety bonds and is duly authorized to engage and is en- 
gaged in doing business in the District of Columbia. 


3. Defendant, The New Hampshire Fire Insurance Com- 
pany, is a corporation organized under the laws of the 
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State of New Hampshire engaged in, among other things, 
the business of writing surety bonds and is duly authorized 
to engage and is engaged in doing business in the District 
of Columbia. 


4. Defendant, Regent Contracting Company, Inc., is a 
corporation organized and existing pursuant to the laws 
of the State of Delaware and has its principal place of 
business in Bethesda, Maryland. 


5. On or about January 15, 1954, defendant Regent Con- 
tracting Company, Inc., entered into contract NOy-74835 
with the United States, Department of the Navy, for the 
construction of a steam generating plant at the United 
States Naval Air Station, Oceana, Virginia, for the sum of 
Three Hundred Thirty Eight Thousand Dollars ($338,000). 
Defendant surety companies on or about January 27, 1954, 
duly executed by their duly authorized agents and became 
co-sureties on a payment bond in the principal sum of One 
Hundred Sixty Nine Thousand Dollars ($169,000) along 
with the aforesaid Regent Contracting Company, Ince. as 
principal, whereby the said sureties became liable for pay- 
ment to all persons supplying labor and material in the 
prosecution of the work provided for in the aforesaid con- 
tract and any and all duly authorized modifications there- 
of. On said date, January 27, 1954, said sureties, by their 
duly authorized agents, also executed and became co- 
sureties with the aforesaid Regent Contracting Company, 
Ine. as principal upon a performance bond in the 
penal sum of Three Hundred Thirty Eight Thousand 
Dollars ($338,000) for the performance and fulfillment of 
all the undertakings, covenants, conditions and agreements 
contained in the aforesaid contract with the United States. 


6. Thereafter, the said Regent Contracting Company, 
Inc. and the said sureties requested plaintiff to make loans 
to the said Regent Contracting Company, Ince. sufficient to 
finance the construction called for by the aforesaid con- 
tract, the purpose of such loans being to make payment to 





13 


persons supplying labor and material in the performance 
of the aforesaid contract for which defendants assumed 
liability on the payment bond as aforesaid. In consequence 
thereof, and with the knowledge and consent and for the 
accommodation of the defendants, plaintiff, in or about the 
months of February and April, 1954, made demand loans 
to the said Regent Contracting Company, Inc., totaling in 
principal amount Two Hundred Forty Three Thousand 
Dollars ($243,000), with interest at the rate of five per- 
cent (5%) per annum. 


7. In partial security for said loans the Regent Con- 
tracting Company, Inc., on or about February 12, 1954, and 
pursuant to the provisions of the Assignment of Claims 
Act of 1940, Title 41 U.S.C. See. 15, irrevocably assigned 
to plaintiff any and all sums of money due or to become 
due and payable to the said Regent Contracting Company 
under or by virtue of the aforesaid contract with the 
United States. Notice of said assignment to plaintiff was 
given to said sureties by plaintiff and to all others re- 
quired by law. By virtue of said assignment plaintiff ob- 
tained a lien upon all payments to be made by the United 
States pursuant to the aforesaid contract superior to the 
liens of all others, including defendants. 


8. Plaintiff is informed and believes and therefore al- 
leges that all the money lent by the plaintiff to said Regent 
Contracting Company, Inc., as aforesaid, was expended by 
said Regent Contracting Company, Ine. in payment to 
persons supplying labor and material in the prosecution 
of the work provided for in said contract with the United 
States. In consequence of the performance of such work 
by said Regent Contracting Company, Inc., certain prog- 
ress payments became due on the aforesaid contract from 
the United States and such payments, pursuant to the 
aforesaid assignment, were paid to plaintiff, leaving a 
balance due plaintiff on said loans as of July 2, 1954, of 
Highty Nine Thousand Five Hundred Thirty Dollars and 
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Fifty-Two cents ($89,530.52), and interest, which is still 
due and owing plaintiff and has not been paid although 
demand therefor has been made. 


9. On information and belief plaintiff alleges that in 
addition to the aforesaid monies paid plaintiff by the 
United States as aforesaid, other monies became payable 
under the aforesaid contract from the United States to 
the said Regent Contracting Company, Inc., in the amount 
of approximately $33,800, but said sum was not paid plain- 
tiff although it was entitled thereto by virtue of the afore- 
said assignment. The aforesaid sum of $33,800 was re- 
tained by the United States and thereafter at the instance 
and request of defendants, made notwithstanding notice 
of the aforesaid assignment, paid to or expended for the 
benefit of defendants by the United States. 


10. To the extent that monies lent by plaintiff to the 
aforesaid Regent Contracting Company, Inc. have been 
expended for the benefit of defendants and in relief of 
their liability upon the aforesaid payment bond and 
to the extent that defendants have received the benefit 
of monies owing plaintiff, but retained by the United 
States and paid to or expended for the benefit of 
the defendants, as aforesaid, defendants have become 
liable to plaintiff and have become unjustly enriched at 
the expense of plaintiff and as a result thereof there is 
justly due and owing to plaintiff the sum of Eighty Nine 
Thousand Five Hundred Thirty Dollars and Fifty-Two 
cents ($89,530.52), with interest. 


Wherefore, plaintiff demands: 


1. That defendants account to plaintiff for all monies 
received from plaintiff by said Regent Contracting Com- 
pany,'Ine., and expended for the benefit of defendants in 
relief of this aforesaid payment bond and for all sums re- 
ceived from the United States on the aforesaid contract 
or expended for the benefit of defendants by the United 
States in connection with the aforesaid contract. 
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2. That judgment be entered for plaintiff against de- 
defendants in the amount of $89,530.52, with interest from 
April 27, 1954, and the costs of this action. 


Hocan & Hartson 
By O. R. McGume, Jr. 
Attorneys for Plaintiff 


Stipulation and Acknowledgement of Service 


It is hereby stipulated and agreed by and between coun- 
_ sel for plaintiff and counsel for defendants American Fidel- 
' ity Company and New Hampshire Fire Insurance Company 
that Regent Contracting Company, Inc. may be added as a 
| party defendant in the above-entitled cause and the fore- 
going amended complaint may be received and filed by the 
_ Clerk and that said amended complaint, service of which is 
| hereby acknowledged, shall be subject to the motion to dis- 


miss pending herein. 


Hocan & Hartson 
By O. R. McGuire, Jr. 
Attorneys for Plaintiff 


Pore Batuarp & Loos 
By Atexanper M. Heron 
Dickson R. Loos 
Attorneys for Defendants 


Filed Jul 1 1955 
No. 1799-55 


_ Answer to Amended Complaint and Counterclaim of American 
| Fidelity Company and New Hampshire Fire Insurance 
Company 


1. The allegations of paragraph 1 of the amended com- 
plaint are admitted. 
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2. The allegations of paragraph 2 are admitted except 
that these defendants deny that American Fidelity Com- 
pany is engaged in doing business in the District of Co- 
lumbia. 


3. The allegations of paragraph 3 are admitted except 
that these defendants deny that New Hampshire Fire In- 
surance Company is engaged in doing business in the Dis- 
trict of Columbia. 


4. These defendants admit that the Regent Contracting 
Company, Inc., is a corporation organized under the laws 
of Delaware and say that it previously had its principal 
place of business in Bethesda, Maryland. 


5. These defendants admit the allegations of paragraph 
5 of the complaint. 


6. These defendants denied that they requested plain- 
tiff to make loans to Regent Contracting Company either 
to finance the construction called for by the contract men- 
tioned in the complaint, to pay persons supplying labor 
and material furnished in connection therewith, or for any 
other purpose; these defendants say that they neither had 
knowledge of nor did they consent to the loans made by 
the plaintiff to Regent Contracting Company, Inc., and 
deny that the plaintiff lent the amounts stated in para- 
graph 6 of the amended complaint. 


7. These defendants admit that the Regent Contracting 
Company, Inc. undertook to assign to the plaintiff any and 
all sums of money to become due and payable to Regent 
Contracting Company under its contract with United 
States; these defendants admit that notice of said assign- 
ment was given to them by plaintiff and that they there- 
upon notified plaintiff that they reserved all of their rights 
in connection therewith. These defendants deny that 
plaintiff obtained a lien upon the payments to be made 
pursuant to said contract but say that they have a lien 
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upon the payments made under said contract superior to 
the rights claimed by the plaintiff herein. 


8. These defendants are informed and believe and there- 
fore allege that none of the money lent by the plaintiff to 
Regent Contracting Company as aforesaid was expended 
by it in payment to persons supplying labor and material 
in the prosecution of the work provided for in the con- 
tract with United States, but that the monies lent by the 
_ plaintiff to Regent Contracting Company, Inc. were de- 
_ posited with knowledge and consent of the plaintiff in a 
_ bank account of a partnership composed of stockholders 
of Regent Contracting Company. It is the information 
and belief of these defendants, and they so aver, that none 
of the monies so lent ever became a part of the corporate 
| assets of Regent Contracting Company, Ine. These de- 
fendants admit that certain progress payments were made 
| by the United States to the plaintiff in the total amount 
- of $95,319.34; these defendants are without information 
| sufficient to form a belief as to the truth of the allegation 
| that Regent Contracting Company, Ince. is still indebted 
' to the plaintiff in the amount of $89,530.52 on account 
' of loans made to it by the plaintiff. 


| 9. These defendants deny that other monies became due 
_ and payable to Regent Contracting Company and deny 
_ that monies were expended by the United States at the 
_ request of these defendants for their benefit. 


10. These defendants are advised that the allegations 
_ of paragraph 10 are conclusions of law and that they are 
not required to answer the same. 


Counterclaim 
| 1. Paragraph 5 of the amended complaint is incorpo- 
| rated herein by reference. Contract NOy 74835 is the 


only piece of business Regent Contracting Company, Inc. 
ever had. 
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2. At the times mentioned herein the sole stockholders 
of defendant, Regent Contracting Company, Inc., were 
Ralph Tuller, Henry Tuller and Julie Tuller. These said 
stockholders were also members of a partnership known as 
Regent Contracting Company. The partnership had in its 
own name several construction contracts with United States 
separate and distinct from the contract for the construction 
of the Steam Generating Plant at Oceana, Virginia, and in 
far larger amounts. 


3. Subsequent to the making of the contract between 
Regent Contracting Company, Inc. and the United States 
mentioned in the amended complaint, Regent Contracting 
Company, Inc. made arrangements with the plaintiff to 
obtain certain loans, advances and extensions of credit, 
and on February 12, 1954 executed an assignment to the 
plaintiff of all sums due and to become due and payable 
under its said contract NOY 74835 to secure the repay- 
ment of all loans, advances and extensions of credit made 
or thereafter to be made by the plaintiff and any exten- 
sions, additions, or renewals thereof. These defendants 
are informed and believe, and so aver that pursuant to 
said arrangement and assignment, plaintiff made loans to 
Regent Contracting Company, Inc. in the amounts of 
$75,000.00 on February 16, 1954 and $84,000.00 on April 
27, 1954. 


4. In making the above described loans to Regent Con- 
tracting Company, Inc., plaintiff made no attempt to cause 
the proceeds of such loans to be used for or applied to 
payment of the claims of subcontractors, laborers or mate- 
rialmen, furnishing labor or material for the Steam Gen- 
erator Plant to be constructed under contract NOY 74835. 
On the contrary, plaintiff permitted the proceeds of such 
loans to be credited directly to the checking account of the 
partnership in the plaintiff bank so that such funds could 
be freely used by the partnership and diverted from the 
payment of bills under contract NOY 74835 notwithstand- 
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ing that the monies assigned to plaintiff to secure repay- 
ment of such loans were sums to be earned by Regent Con- 
tracting Company, Inc., under its contract. 


d. Defendant, Regent Contracting Company, Inc., com- 
menced the performance of its contract NOY 74835 and, 
pursuant to the terms thereof and the above described 
assignment, three payments in the aggregate sum of 
$95,319.34 were received by the plaintiff from the United 
States. However, defendant Regent Contracting Com- 
pany, Inc. incurred large liabilities to subcontractors, 
laborers and materialmen furnishing labor and material 
for the project covered by said contract. Said defendant 
| paid and discharged only a negligible portion of such lia- 
| bility, the exact amount of such payments being unknown 
to these defendants. By reason of the above described 
| bonds and such default of the defendant, Regent Contract- 
- ing Company, Inc., these defendants were compelled and 
' required to pay in excess of $109,529.81 to persons fur- 
nishing labor and material for use in said work including 
subcontractors. In addition these defendants expect to 
_ be required to pay a further amount to the United States 
representing the excess costs of completion of said work 
by United States after defendant, Regent Contracting 
' Company, Inc. defaulted in the performance thereof and 
| its right to proceed under the contract was terminated. 


6. By virtue of the above described bonds executed by 
them as sureties to secure the performance of the work 
and payment of claims of persons furnishing labor and 
' materials arising out of said contract NOY 74835, the pro- 
ceeds of said contract were and are impressed with an 
| equitable lien in favor of these defendants to the extent 
_ they were compelled by such bonds to pay and discharge 
| the claims of subcontractors, laborers and materialmen 
furnishing labor or materials to the project covered by 
- the contract and to pay the United States the excess cost 
of completion. Plaintiff by its act in setting up said loan 
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arrangements with Regent Contracting Company, Ine. as 
described above, knowingly created a situation whereby 
the proceeds of said contract could be and were siphoned 
out of the corporation and diverted from the payment of 
claims of subcontractors, laborers and materialmen whose 
labor and material created such proceeds and were di- 
verted from use in the performance of the work. By rea- 
son of their payment of such claims, these defendants are 
entitled to assert and enforce an equitable lien against 
all proceeds of said contract received by the plaintiff to 
reimburse them for $109,529.81 of such claims which they 
have been forced to pay and discharge. 


Wherefore these defendants demand that: 


1. An equitable lien in the amount of $109,529.81 be 
declared in their favor against all proceeds of said con- 
tract NOY 74835 received by the plaintiff and 


2. That plaintiff be ordered to make an accounting of 
all such proceeds received by it and 


3. These defendants demand judgment against the plain- 
tiff in the amount of $95,319.34 plus interest together with 
the cost of this action. 


Porr, Batuarp & Loos 
By Axexanper M. Heron 


Dickson R. Loos 
Attorneys for American 
Fidelity Company and 
New Hampshire Fire 
Insurance Company 
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Filed Aug 12 1955 
Reply to Counterclaim 
First DEFENSE 


The counterclaim fails to state a cause of action against 
plaintiff. 
Seconp DEFensE 


1, Plaintiff admits the allegations of paragraph 1 of 
the counterclaim except it has no knowledge with respect 
to the allegation set forth in the second sentence thereof. 


2. Plaintiff admits the allegations set forth in para- 
graphs 2 and 3 of the counterclaim except that it states 
loans other than those mentioned in paragraph 3 thereof 
were made by plaintiff. 


| 3. The allegations of paragraph 4 of the counterclaim 
| are denied except plaintiff admits that proceeds of the 
aforesaid loans were credited to a partnership account 


pursuant to direction of defendant Regent Contracting 
Company, Ine. 


_ 4, Plaintiff denies the allegations set forth in the first 
| sentence of paragraph 5 of the counterclaim and is with- 
_ out knowledge with respect to the remaining allegations 
contained in said paragraph. 

_ 9, All the allegations of fact set forth in said counter- 
' claim not expressly admitted herein are hereby denied. 


Hocan & Hartson 


By O. R. McGume, Jr. 
Attorneys for plaintiff. 
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Filed October 4, 1956 
No. 1799-55 
Order to Consolidate 
Upon consideration of the motion of the defendants to 
consolidate this action with the case of American Fidelity 
Company, et al. v. National City Bank of Evansville, Civil 


Action No. 3669-55, it is, by the Court, this 4th day of 
October, 1956, 


Orverep that the Civil Action No. 3669-55 be consolidated 
with this action pursuant to the terms of the order of 
consolidation entered therein on August 17, 1956. 


Burnira SHELTON MatTrHEws 
U. S. District Judge 
Presented by: 


ALEXANDER M. Heron 
Attorney for defendants, 
American Fidelity Company and 
New Hampshire Fire Ins. Co. 


SEEN: 
Hocan & Hartson 


By O. R. McGuie, Jr. 
Attorney for Plaintiff 


Irvine R. PressMAn 
Attorney for Regent Contracting Corp. 
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Filed August 17, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3669-55 
AMERICAN Fipetiry Company, et aL., Plaintiffs 


Vv. 
Nationa, Crry Bank or Evansviuztz, Inviana, Defendant 


Stipulation 


It is hereby agreed and stipulated by and between the 
plaintiffs, American Fidelity Company and New Hamp- 
shire Fire Insurance Company, through their counsel, and 
the defendant, National City Bank of Evansville, Indiana, 
through its counsel, that the issues in the above entitled 
action are the same as those in the case of National City 
Bank v. American Fidelity Company, New Hampshire 
Fire Insurance Company and Regent Contracting Com- 
pany, Civil Action No. 1799-55 now pending in this court; 
that the pleadings of the parties hereto in Civil Action 
No. 1799-55 are incorporated herein by reference and shall 
stand as the pleadings herein; that the above entitled 
action be consolidated with Civil Action No. 1799-55 and 
that the outcome of the above entitled action be controlled 
by the outcome of the counterclaim in Civil Action No. 
1799-55, it being agreed, however, that in the event de- 
fendants shall prevail in said counterclaim, no judgment 
shall be entered herein against the defendant. 


August 15, 1956 


ALEXANDER M. Heron 
Attorney for American Fidelity Company 
and New Hampshire Fire Insurance Co. 


Hocan & Hartson 


By O. R. McGuirez, Jr. 
Attorneys for National City Bank of 
Evansville, Indiana 
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Filed October 4, 1956 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1799-55 
Nationa, City Bank or Evansvitze, Plaintiff, 
v. 
AMERICAN Fipetity Company, ET au., Defendants. 
Order to Consolidate 


Upon consideration of the motion of the defendants to 
consolidate this action with the case of American Fidelity 
Company, et al. v. National City Bank of Evansville, Civil 
Action No. 3669-55, it is by the Court, this 4th day of 
October, 1956, 


OrvereD that the Civil Action No. 3669-55 be consolidated 
with this action pursuant to the terms of the order of 
consolidation entered therein on August 17, 1956. 


Burnira SHELTON MatrHews 
U.S. District Judge 


Presented by: 


ALEXANDER M. Heron 
Attorney for defendants, 
American Fidelity Company and 
New Hampshire Fire Ins. Co. 


Seen: 


Hocan & Hartson 
By O. R. McGurrg, Jr. 
Attorney for Plaintiff 


Irvine PRessMaNn 
| Attorney for Regent Contracting Corp. 
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Excerpts from Transcript of Testimony 
Melvin W. Wimpelberg 
Direct Examination 
By Mr. McGuire: 


Q. Mr. Wimpleberg, will you state your full name, your 
address, and your occupation for the record? A. Melvin 
W. Wimpelberg, W-i-m-p-e-l-b-e-r-g, 3013 Mount Vernon 
Avenue, Evansville, Indiana. 

Q. And what is your occupation, Mr. Wimpelberg? A. 
Assistant Cashier, National City Bank of Evansville. 


Cross Examination 
By Mr. Heron: 


Q. I hand you, Mr. Wimpelberg, Plaintiff’s Exhibits 13 
and 14, and direct your attention to the last paragraph in 
the exhibit which is the letter from the American Fidelity 


Company to the Bank, in which the Bank is asked, ‘‘ whether 
at any time during November 1953 any checks were drawn 
on your bank for which there were insufficient funds on 
deposit.’ 
Do you know whether or not any checks were drawn on 
your Bank during the preceding November for which 
71 there were insufficient funds on deposit? 
Mr. McGuire: I object, if the Court please. 
The Court: What is the ground of the objection? 
Mr. McGuire: Irrelevant, if the Court please. 
The Court: The objection is overruled. 
The Witness: During November 1953, our records indi- 
cate one check was returned. 


By Mr. Heron: 


Q. And that was in the amount of $4,165.91. A. I wouldn’t 
know what the amount was. 

Q. You don’t know the amount? A. No. 

Q. Do your records indicate that another check was re- 
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turned for the same reason on February 12, 1954, just three 
days or five days before your letter of February 17? A. 
May I ask you that date again, please? 

Q. February 12, 1954. A. Sir, our records don’t indi- 
cate any return. 

Q. They do not show that to be a fact. I hand you a— 
A. Wait a minute. You said ’54? 

Q. Fifty-four, yes, sir. A. Excuse me, I am looking at 
753. ITamsorry. Yes, sir, I do. 

Q. Do your records show that check to have been 
72 ‘in the amount of $7,970.72? A. I don’t know what 
the amount of the check was. 

Q. You don’t show the amounts. 

I hand you a photostatic copy of a list and ask you if you 
recognize the handwriting? A. Yes, sir. 

Q. Whose handwriting is it? A. Part of it is mine. 

Q. Part of itis yours? A. Yes. 

Q. Which part, can you tell us, sir? A. The first part. 

Q. And does that now refresh your recollection as to the 
amounts of the checks about which I have asked you? A. 
Well, there are some amounts here. The amount you said, 
$4,000; did you not? 

Q. The amount of the check of November 11, 1953. <A. 
It shows here $4,165.91. 

The Court: What is that? 

The Witness: $4,165.91. 


By Mr. Heron: 


Q. What about the check of February 12,1954? A. This 
record indicates $7,970.72. 
Q. And the notations also indicate other checks returned 
for the same reason between February of 1953 and 
73 February of 1954? <A. Yes. 
Q. What is the largest check returned for those 
reasons? A. The largest being $7,970.72, February of 54. 
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79 By Mr. Heron: 


Q. I hand you what purport to be two audit reports, 
one of Regent Contracting Company, and the other of 
Regent Contracting Company, Inc., as at December 31, 
1953, and ask you if you have previously received copies of 
those reports? A. I believe we did. 

Q. And do you know from whom you received them? 
A. No. I know we have them in our file. 

Q. Do you know when you received them? A. Well, it 
was sometime after December 31, 1953. 

Q. Thank you. 
80 Mr. Heron: I ask that the audit reports be marked 
for identification Defendants’ Exhibits 3 and 4; 
the corporation report as 3. 

The Clerk: It will be marked as Defendants’ Exhibit 

No. 3, for identification. 


(Whereupon the said document was marked Defendants’ 
Exhibit No. 3, for identification.) 


Mr. Heron: And the partnership report is No. 4. 
The Clerk: It will be marked as Defendants’ Exhibit 
No. 4, for identification. 


(Whereupon the said document was marked Defendants’ 
Exhibit No. 4, for identification.) 


By Mr. Heron: 


Q. Directing your attention, Mr. Wimpelberg, to De- 
fendants’ Exhibit 3, for identification, and particularly 
to the item under, ‘‘Net Worth,’’ of, ‘‘ Advances—Regent 
Contracting Company, $229,737.14,’ I ask you whether 
that indicates to you that the corporation was indebted 
to the partnership in that amount on December 31, 1953? 

Mr. McGuire: I object, if the Court please. The docu- 
ments will speak for themselves. 

Mr. Heron: It doesn’t too clearly. I think the witness 
is entitled to answer this, if the Court please. 
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The Court: You mean, when he examined these docu- 
‘ments, when they were submitted to them, if that 
81 ‘is what he understood from that? 
Mr. Heron: Yes. 

Mr. McGuire: He hasn’t said he examined them so 
far, if the Court please. 

The Court: I thought he said they had been in his file. 
Didn’t you say that? 

The Witness: I said we had received them. Naturally 
put in our file, yes. 

The Court: Well, had you examined them? 

The Witness: Well, naturally, we have looked at them 
when they came in, sure. 

The Court: Well, if he knows, he may answer. If he 
doesn’t, why, he can’t. 

Do' you understand the question or would you like it 
read? 

The Witness: I think I understand the question all right. 

The Court: All right. 

The Witness: This statement indicates this advance as 
being part of the net worth. 


By Mr. Heron: 


Q. And my question is, do you understand that to indi- 
eate that the corporation is indebted to the partnership 
or was indebted to the partnership on that date in that 
amount? <A. Well, looking at the statement as it is pre- 

sented here, if it was an indebtedness to the part- 
82 | nership, I would think that would have come under 
the heading of, ‘‘Liabilities.”’ 

Q. Now, let me direct your attention to the Defendants’ 
Exhibit No. 4, for identification, which is the audit report 
of the partnership, and to the item under the heading, 
‘‘Other Assets, Advances to Regent Contracting Company, 
Inc., $229,737.14.”’ 

Does that, or did that mean to you when you examined 
it that the partnership claimed as an asset an indebtedness 
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in that amount from the corporation? A. According to 
this CPA’s records, it would. 
Q. Thank you. 
* * * cd * * 
Defendant's Exhibit No. 3 
B. G. DIENELT, JR. 
CERTIFIED PUBLIC ACCOUNTANT 
809 Cameron Street 
Alexandria, Virginia 


King 9-9200 
January 24, 1954 


Regent Contracting Company, Inc. 
7300 Pearl Street 
Bethesda, Maryland 


Dear Sirs: 
This office has made an examination of the financial 


structure of Regent Contracting Company, Inc, as at 


December 31, 1953, the results of which are expressed in 
the attached balance sheet. 


Respectfully submitted, 


B. G. Drenext, Jr. 
B. G. Dienelt, Jr., 
Certified Public Accountant 





30 


Recent Contractinc Company, Inc. 
AUDIT REPORT 
As At December 31, 1953 


B. G, DIENELT, JR. 
CERTIFIED PUBLIC ACCOUNTANT 
Suite 308-315 Rupley Building 
815 King Street 
Alexandria, Virginia 


REGENT CONTRACTING COMPANY, INC. 


BALANCE SHEET 
as at December 31, 1953 


ASSETS 
Current Assets 
Cash On Hand and On Deposit 
Petty Cash Funds $ 400.00 
Commerce Savings 7,223.15 


Collateral Deposits 
Specification Deposits 


Total Current Assets 


Fixed Assets 
Furniture and Fixtures 
Autos and Trucks 
Equipment 
Real Estate 
9300 sq. ft. Commercial 
2 acres Residential 
1% acre Commercial 


23,250.00 
8,500.00 
9,800.00 


Total Fixed Assets 
Total Assets 


Liabilities 
Current Liabilities 
Payroll Tax Liability 
Fixed Liabilities 
Mortgage Payable 
9300 sw. ft. Commercial 
| 2 acres Residential 


‘Total Liabilities 
Net Worth 
Capital Stock 8,500.00 
Plus: Advances—Regent Contracting 
Company 229,737.14 
Less: Prepaid Estimating Costs 
Total Net Worth 


Total Liabilities and Net Worth 


$10,075.50 
7,000.00 


$ 7,623.15 


1,085.00 


$ 8,708.15 


12,232.22 
26,709.19 
163,350.00 


41,550.00 


243,841.41 
$252,549.56 


LIABILITIES AND NET WORTH 


$ 17,345.29 


238,237.14 


(3,032.87) 


235,204.27 
$252,549.56 
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Defendant's Exhibit No. 4 


REGENT CONTRACTING CoMPANY 
AUDIT REPORT 
As At December 31, 1953 


B. G, DIENELT, JR, 
CERTIFIED PUBLIC ACCOUNTANT 
Suite 308-315 Rupley Building 
815 King Street 
Alexandria, Virginia 





B. G. DIENELT, JR. 
CERTIFIED PUBLIC ACCOUNTANT 
809 Cameron Street 
Alexandria, Virginia 


King 9-9200 


January 24, 1954 
Regent Contracting Company 
7300 Pearl Street 
Bethesda, Maryland 


Dear Sirs: 


This office has made an examination of the financial 
structure of Regent Contracting Company as at December 
31, 1953, the results of which are expressed in the follow- 
ing exhibits: 

Exhibit A—Balance Sheet, as at December 31, 1953 

Schedule A—Schedule of Governmental Contracts in 

Process, as at December 31, 1953. 


Respectfully submitted, 


B. G. Dryett, Jr. 
B. G. Dienelt, Jr., 
Certified Public Accountant 
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EXHIBIT A 
REGENT CONTRACTING COMPANY 


BALANCE SHEET 
as at December 31, 1953 


ASSETS 
Current Assets 
Cash On Deposit and On Hand 
National City Bank, Evansville, Indiana 
Regular Account $ 15.79 
Oceana Account 43,794.20 $ 43,809.99 


Oceana Bank, Oceana, Virginia 
Payroll Account 15,000.00 
Bond Collateral Account 23,500.00 
Petty Cash Funds 3,400.00 85,709.99 


Requisitions Receivable or In Transit 
Oceana Job (NOY-74886) 379,4 
Infirmary Job (NOY-75695) - 437,734.76 


Collateral Deposits 
C. & P. Telephone Company : 
U. S. Government 420.00 
Airline Travel Deposits 925.00 
Specification Deposits 1,150.00 2,795.00 


Earned Retainage 
Oceana Job (NOY-74886) 98,385.60 
Infirmary Job (NOY-75695) 4,974.33 103,359.93 


Bonds (Cash Surrender Value) 5,900.00 
Advances to Employees 1,490.00 


Total Current Assets $636,989.68 
Other Assets 
Advances to Regent Contracting Company, Inc. 229,737.14 


Total Assets $866,726.82 
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REGENT CONTRACTING COMPANY 


BALANCE SHEET 
as at December 31, 1953 


LIABILITIES AND NET WORTH 


Current Liabilities 
Accrued Taxes Payable $ 17,233.57 
Current Accounts Payable 53,837.32 
Due to Subcontractors 30,426.01 
Notes Payable—National City Bank 
Oceana Job $ 96,000.00 


Infirmary Job 65,000.00 161,000.00 


Notes Payable—Others 27,989.52 


Total Current Liabilities $290,486.42 
Net Worth 576,240.40 


Total Liabilities and Net Worth $866,726.82 
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Plaintiff's Exhibit No. 1 


Contract No. NOy-74835 
Specification No. 35772 and 
Addenda Nos. 1 and 2 


CONTRACT 


ee 


CONTRACT FOR CONSTRUCTION 


Tis Contract, entered into this 15th day of January, 
_ 1954, by Tue Unrrep States or Amenica, hereinafter called 
the Government, represented by the contracting officer 
| executing this contract, and Recent Conrractinc Com- 
PANY, INcoRPoRATED, a corporation organized and existing 
| under the laws of the State of Delaware of the city of 
_ Bethesda in the State of Maryland hereinafter called the 
contractor, witnesseth that the parties hereto do mutually 
agree as follows: 


_  Articte 1. Statement of work.—The contractor shall 
| furnish the materials, and perform the work for Steam 
_ Generating Plant at the U. S. Naval Air Station, Oceana, 
| Virginia, complete and ready for use, for the consideration 
of $338,000.00 in strict accordance with the specifications, 

_ schedules, and drawings, all of which are made a part 
_ hereof and designated as follows: Bid Item 1 of Specifica- 
| tion No. 35772 and Addenda Nos. 1 and 2. 


The work shall be commenced 20 January 1954 and shal? 
_ be completed 15 January 1955. For delay in completion 
| of the work, liquidated damages of $175.00 per calendar 
day shall be assessed in accordance with Article 11 hereof. 


| The contractor shall furnish a performance bond in the 
| sum of $338,000.00 and a payment bond in the sum of 
$169,000.00. 
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Article 6.—PayMENT AND RELEASE 


* * * * * * * * * * 


(b) The Contractor may submit monthly, or at more 
frequent intervals, as approved by the Contracting Officer, 
to the Officer in Charge an itemized request for partial or 
final payment as the case may be. The Officer in Charge 
will recommend for the approval of the Contracting Officer 
an amount which he believes the Contractor is entitled to 
be paid. Payment shall be made of the amount approved 
by the Contracting Officer subject to reduction for over- 
payments or increase for underpayments on preceding 
payments to the Contractor. The Contracting Officer may 
in his discretion reserve or withhold a percentage (not 
exceeding 10 percent) of each payment hereunder until 
the completion of the work and acceptance thereof by the 
Government or until such earlier time as he may determine. 


* * * * * * s * * * 


(d) The obligation of the Government to make any of 
the payments required under any of the provisions of 
this contract (including those of Articles 25 and 26) 
shall, in the discretion of the Contracting Officer, be 
subject to (1) any unsettled claims against the Contractor 
for labor or materials, (2) reasonable deductions on ac- 
count of defects in material or workmanship, and (3) any 
claims which the Government may have against the Con- 
tractor under or in connection with this contract. Any 
overpayments to the Contractor shall, unless otherwise 
adjusted, be repaid to the Government upon demand. 


* * * * * * * o * 


Article 25.—TErRMINATION FOR DEFAULT 


(a) The performance of work under this contract may, 
subject to the provisions of paragraph (a) of Article 26, 
be terminated by the Government in accordance with 
this article in whole, or from time to time in part, when- 
ever the Contractor shall default in performance, or shall 
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so fail to make progress in the prosecution of the work 
hereunder as, in the opinion of the Contracting Officer, 
to endanger performance of this contract in accordance 
with its terms. Termination of work hereunder shall be 
effected by delivery to the Contractor of a Default Notice 
of Termination specifying that termination is for default 
or failure, the extent to which performance of work under 
this contract shall be terminated, and the date upon which 
such termination shall become effective. 


* * * * * * * * * * 


(e) The obligation of the Government to make any pay- 
ment under this article: (1) shall be subject to deductions 
in respect of (i) all unliquidated partial or progress pay- 
ments, payments on account theretofore made to the Con- 
tractor and unliquidated advance payments, and (ii) any 
claim which the Government may have against the Con- 
tractor in connection with this contract (including without 
limitation any claims under paragraph (c) of this article) ; 
(2) in the discretion of the Contracting Officer shall be 
subject to deduction in respect of the amount of any claim 
of any subcontractor or supplier whose subcontract or 
order is related to the performance of this contract; and 
(3) shall be subject to the condition that payment of that 
portion of the amount to be paid the Contractor on account 
of the completion of the part of the work which is not 
terminated by the Default Notice of Termination shall be 
made at the times and in the manner provided in Article 
6 with respect to partial payments and final payment 
for the performance of the work. 


* o * a * cs * & * * 


This contract is made under authority of the Armed 
_ Services Procurement Act of 1947. 


_ [y Wiryess Wueneor, the parties hereto have executed 
_ this contract as of the day and year first above written. 
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Nore.—In ease of a corporation, witnesses are 
not required but corporate certificate below must 
be completed; in case of individual, two witnesses 
required; in case of partnership, two witnesses 
required and partnership certificate below must be 
completed. TypewRITE or Print Names UNDER 
AuL SIGNATURES. 


Unirep Statres oF AMERICA, 


By Cuartes A. GRISLINGER 
For Chief of Bureau of Yards and Docks, 
(Contracting Officer). 


Recent Contractinc Company, INCORPORATED 
(Contractor) 


By Jui TULLER 
President 


7300 Pearl Street 


Bethesda, Maryland 


Mary H. Raw ines 
Mary H. Rawlings 
(Witness) 

Lma K. TERR. 


Lida K. Terrill 
(Witness) 
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Plaintiff’s Exhibit No. 5 


PAYMENT BOND 
CorPoraTe Co-SurEty Form 
(See Instructions on Last Page) 


Date Bond Executed 1-27-54 
Principal 


Recent CONTRACTING CoMPANY, INCORPORATED, A DELAWARE 
CoRPORATION 

7300 Pearl Street 

Bethesda, Maryland 


Penal Sum of Bond (express in Date of 
words and figures) Contract No. Contract 


One Hundred & Sixty Nine Thousand 
and 00/100 Dollars ($169,000.00) NOY 74835 1-15-54 


Know Att Men By THEsE PRESENTS, That we, the Principau above 
named, and the Corporations hereinafter designed as Surety A & 
Surety B, as Sureties, are held and firmly bound unto the United 
States of America, hereinafter called the Government, in the penal 
sum of the amount stated above, for the payment of which sum 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, and successors, jointly and severally, firmly by 
these presents: Provided, That we the sureties bind ourselves in 
such sum ‘‘jointly and severally’’ as well as ““severally’’ only for 
the purpose of allowing a joint action or actions against any or all 
of us, and for all other purposes each surety binds itself, jointly 
and severally with the principal, for the payment of such sum 
only as is set forth opposite its name in the following schedule: 


Surety Name and State of Incorporation Limit of Liability 
A American Fidelity Company, a corpora- 
tion organized under the laws of the 
State of Vermont and having a usual 
place of business in Manchester, N.H. $ 21,125.00 


B New Hampshire Fire Insurance Co.; a 
corporation duly organized under the 
laws of the State of New Hampshire 
and having its usual place of business 
at Manchester, County of Hills- 
borough and State of New Hampshire $147,875.00 


THE ConpITION or THIs Osuication Is SucH, that whereas the 
| principal entered into a certain contract with the Government, 
_ numbered and dated as shown above and hereto attached ; 


_ Now, Tuererorg, if the principal shall promptly make payment 
_ to all persons supplying labor and material in the prosecution of 
_ the work provided for in said contract, and any and all duly 
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authorized modifications of said contract that may hereafter be 
made, notice of which modifications to the sureties being hereby 
waived, then this obligation to be void; otherwise to remain in full 
force and virtue. 


Ix Witness WuHEReEoF, the above-bounden parties have executed 
this instrument under their several seals on the date indicated 
above, the name and corporate seal of each corporate party being 
hereto affixed and these presents duly signed by its undersigned 
representative, pursuant to authority of its governing body. 


In Presence of : 
Individual Principal 


Corporate Principal 
Regent Contracting Company, Inc. 


Business Address 
7300 Pearl Street 
Bethesda, Maryland 


By 
Julie Tuller 


Title 
President 


Attest: 
Henry Tuller 
Secretary 
Corporate Surety 
American Fidelity Company 


By 
Marion H. Sargent 
Title 
Attorney-in-Fact 
Affix Corporate Seal 


Corporate Surety 
New Hampshire Fire Insurance Co. 


By 
Marion H. Sargent 
Attorney-in-Fact 
Affix Corporate Seal 
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Plaintiff's Exhibit No. 6 


PERFORMANCE BOND 
CorPoRATE Co-SURETY Form 
(See Instructions on Last Page) 


Date Bond Executed 1-27-54 


Principal 
REGENT CONTRACTING CoMPANY, INCORPORATED, A DELAWARE 
CoRPORATION 
7300 Pearl Street 
Bethesda, Maryland 


Penal Sum of Bond (express in Date of 
words and figures) Contract No. Contract 


Three Hundred & Thirty Eight Thousand 
Dollars ($338,000.00) NOY 74835 1-15-54 


Know Ati Men By Tes Presents, That we, the PRINCIPAL above 
named, and the Corporations hereinafter designated as Surety A & 
Surety B, as SuRETIEs, are held and firmly bound unto the United 
States of America, hereinafter called the Government, in the penal 
sum of the amount stated above, for the payment of which sum 
well and truly to be made, we bind ourselves, our heirs, executors, 
administrators, and successors, jointly and severally, firmly by 


these presents: Provided, That we the sureties bind ourselves in 
such sum ‘‘jointly and severally’’ as well as ‘‘severally’’ only for 
the purpose of allowing a joint action or actions against any or all 
of us, and for all other purposes each surety binds itself, jointly 
and severally with the principal, for the payment of such sum 
only as is set forth opposite its name in the following schedule: 


Surety Name and State of Incorporation Limit of Liability 


A American Fidelity Company, a corpora- 
tion organized under the laws of the 
State of Vermont and having a usual 
place of business in Manchester, N.H. $ 42,250.00 


B New Hampshire Fire Insurance Co.; a 
corporation duly organized under the 
laws of the State of New Hampshire 
and having its usual place of business 
at Manchester, County of Hills- 
borough and State of New Hampshire $295,750.00 


Tae ConpiTIon oF TxHIs OBLIGATION Is SucH, that whereas the 
principal entered into a certain contract with the Government, 
numbered and dated as shown above and hereto attached ; 


Now THEREFORE, if the principal shall well and truly perform and 
fulfill all the undertakings, covenants, terms, conditions, and agree- 
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i) 


ments of said contract during the original term of said contract 
and any extensions thereof that may be granted by the Govern- 
ment, with or without notice to the sureties, and during the life of 
any guaranty required under the agreement, and shall also well 
and truly perform and fulfill all the undertakings, covenants, 
terms, conditions, and agreements of any and all duty authorized 
modifications of said contract, that may hereafter be made, notice 
of which modifications to the sureties being hereby waived, then, 
this obligation to be void; otherwise to remain in full force and 
virtue. 


In Wirness WuHEREOF, the above-bounden parties have executed 
this instrument under their several seals on the date indicated 
above, the name and corporate seal of each corporate party being 
hereto affixed and these presents duly signed by its undersigned 
representative, pursuant to authority of its governing body. 


In Presence of : 
Individual Principal 


Corporate Principal 
Regent Contracting Company, Inc. 
Business Address 


7300 Pearl Street 
Bethesda, Marylan: » 


By 
Julie Tuller 


Title 
President 


Affix Corporate Seal 
Attest : 
Henry Tuller 
Secretary 
Corporate Surety 
American Fidelity Company 


Marion H. Sargent 


Title 
Attorney-in-Fact 
Affix Corporate Seal 





Attest: 
Janice Brown 
Corporate Surety 
New Hampshire Fire Insurance Co. 


By 
Marion H. Sargent 
Attorney-in-Fact 
Affix Corporate Seal 
Attest: 
Janice Brown 


Plaintiff’s Exhibit No. 3 
Filed Nov. 6, 1958 
LOAN AGREEMENT 


Tsis AGREEMENT, duly made and entered into this 12 
day of Feb., 1954, by and between REGENT ConTRACTING 
Company, INcoRPORATED, a corporation duly organized and 
existing under and by virtue of the laws of the State of 
Delaware, with its office and principal place of business 
located at 7300 Pearl Street, Bethesda, Maryland, which 
corporation shall hereinafter be called the Borrower, and 
Tare NationaL Crry Bank or Evansvinwe, Evansville, Indi- 
ana, with its offices and principal place of business at 227 
Main Street, Evansville, Indiana, hereinafter called the 
Bang, 


WITNESSETH: 


Tat, WHEREAS, the Borrower is desirous of obtaining 
of and from the Banx a loan and extensions of credit to 
the extent of Seventy-Five Thousand Dollars ($75,000.00), 
the Borrower, for the purpose of inducing the Banx to 
make this said loan and extend such credit, hereby repre- 
sents, warrants and guarantees as true and correct the 
following facts and statements: 


1. That Henry Tuller, of 1903 Amherst Avenue, Hy- 
attsville, Maryland, Julie (sometimes known as Julius) 
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Tuller, 646 North Hampton Drive, Silver Springs, 
Maryland, and Ralph Tuller, 3809 Calvert Street, 
N. W. Washington, D. C. are the sole and only stock- 
holders of Regent Contracting Company, Incorpo- 
rated, a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, 
with its office and principal place of business located 
at 7300 Pearl Street, Bethesda, Maryland, under which 
name they engage in the business of general contract- 
ing; that there are no other stockholders of the said 
corporation; and that each and all of the said stock- 
holders do hereby agree, both jointly and severally, 
to guarantee this said loan as well as any and all 
other loans made by said Banx; and 


2. That Julie Tuller is authorized and directed by the 
Board of Directors of said corporation to execute any 
and all notes payable, contracts assignable, and loan 
agreements, sign any and all checks and do any and 


all things necessary, advisable or feasible for and on 
behalf of said corporation; and 


3. That Julie Tuller as President, and Henry Tuller 
as Secretary-Treasurer, are specifically, but not by way 
of limitation, authorized and directed by the Board 
of Directors and by the undersigned stockholders for 
and on behalf of said corporation to obtain a loan 
from the Bank in the amount of Seventy Five Thou- 
sand Dollars ($75,000.00) and any additional amounts 
or extensions thereof as may be required, for and 
on behalf of said corporation, which loan is for the 
furtherance of the business of the corporation, and to 
execute any and all instruments necessary or desirable 
to effect the said loan, including specifically the execu- 
tion and securing of an assignment of any and all pay- 
ments which may become due and owing to said corpo- 
ration from the United States Government by virtue 
of a contract existing between the parties and num- 
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bered NOy-74835, according to Specification No. 35772 
and Addenda Nos. 1 and 2, and also the execution of 
any and all loan agreements, instruments and notices 
that may be required by the Banx in connection with 
this said loan; and 


4, That the Regent Contracting Company, Incorpo- 
rated, has entered into a contract with the United 
States Government, Department of Navy, through the 
Chief of the Bureau of Yards and Docks, under contract 
numbered NOy-74835, for the purpose of furnishing 
materials and performing work for a steam generating 
plant at the United States Naval Air Station, Oceana, 
Virginia, according to Specification No. 35772 and 
Addenda Nos. 1 and 2 (NOy-74835), whereby the total 
contract price to be paid upon estimates made from 
time to time, and the balance upon the completion of 
the said contract, which completion date is March 1, 
1955, is the sum of Three Hundred Thirty Eight Thon- 
sand Dollars ($338,000.00) and that the Borrower 
desires to borrow the sum of Seventy Five Thousand 
Dollars ($75,000.00) from said Bank, for the purposes 
of using the said funds for labor, material and other 
purposes necessary for the fulfillment of this said 
contract, and that the funds will be so used; and 


d. That the Borrower is ready, willing and able to 
assign to the said Banx any and all payments that may 
now be and hereafter become due and payable to the 
Regent Contracting Company, Incorporated, under 
and by virtue of the said contract between said cor- 
poration and the United States Government, Depart- 
ment of Navy, as security for the repayment of any 
loan which may be made under this agreement, includ- 
ing any and all additions or extensions thereto and 
costs incident thereto, and also as security for the 
repayment of any and all other loan or loans between 
the Borrower and the Banx. 
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Now THEREFORE, in reliance upon the representations and 
warranties hereinabove set forth; and 


Upon the condition that all payments due the Regent 
Contracting Company, Incorporated, under the said 
contract between that corporation and the United 
States Government, Department of Navy, Contract 
No. NOy-74835, according to Specification No. 35772 
and Addenda Nos. 1 and 2, are assigned to the Banx 
and which assignment is to be acknowledged and rec- 
ognized on the part of the government by the contract- 
ing officer or the head of his department or agency, 
and the surety or sureties upon the bond or bonds, 
if any, in connection with said contract, and also the 
Disbursing Officer, if any, designated in said contract 
to make payment, all to the satisfaction of the Banx; 
and 


Upon the further condition that the Borrower execute 
to the Bank a promissory note or notes as the Bank 


may desire, which note, or notes, shall be evidence of 
the amount of said loan and which note or notes are 
to be executed on the regular form prescribed and 
used by the Banx in its loan department, and to be 
signed by the Borrower, through its duly authorized 
officers and directors, whose signature or signatures 
the Banx may desire at the time of the loan; 


The Banx hereby loans and advances to the Borrower 
the sum of Seventy Five Thousand Dollars ($75,000.00), 
receipt of which is hereby acknowledged, which loan is made 
by the Banx depositing the said sum to the account of 
the Regent Contracting Company, Incorporated; for and 
in consideration of the Bank making such advancement, 
loan and extension of credit, the Borrower Dors HEresy 
AGREE as follows: 
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I. 


The Borrower agrees to promptly repay when due to 
the Bank the full amount of this loan, as well as the full 
amount of any and all other loans between the BorrowsEr 
and the Banx, together with interest as has been or may 
be agreed upon by the parties hereto, and with attorneys 
fees, the Borrower hereby waives any and all relief from 
valuation or appraisement laws. 


II. 


The Borrower agrees to promptly execute any and all 
renewal note or notes for any extensions or additions to 
this said loan which the Banx shall desire. 


IIl. 


The Borrower agrees to assign and transfer in proper 
| form prescribed, approved, acknowledged, and recognized 
by the Bank and/or by the contracting officer in charge 
' of the purchasing branch, United States Naval Air Station, 
| at Oceana, Virginia, or any other procurement or dis- 
_ bursing officer of the proper agency of the United States 
_ Navy, governmental agency or branch, an assignment or 
_ assignments of any and all payments due under the said 
_ contract No. NOy-74835, according to Specification No. 
35772 and Addenda Nos. 1 and 2, for the purpose of fur- 
nishing materials and performing work for a steam gen- 
erating plant at the United States Naval Air Station, 
Oceana, Virginia, in the amcunt of Three Hundred Thirty 
_ Hight Thousand Dollars ($338,000.00). 


IV. 


The Borrower further agrees that it will obtain from 
the bonding company, which is surety under the perform- 
_ ance bond on said contract, an agreement duly executed 
_ by said bonding company providing that none of the pro- 
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ceeds shall be used to indemnify the said bonding company, 
and any and all rights of the bonding company to the 
proceeds of and the payments on said contract under any 
indemnifying agreement, right of subrogation, or other- 
wise, shall be subordinated to any and all rights that the 
said 'The National City Bank of Evansville, Evansville, 
Indiana, have to the proceeds and payments paid to said 
Bank and applied on any and all loans due which by 
reason of the assignment of said payments from said 
contract to said Bank. 


V. 


The Borrower represents and warrants that the Progress 
Schedule attached hereto is true and correct for the work 
and payments to be made pursuant to a contract between 
the Borrower and the United States Government, Depart- 
ment of Navy to be performed at Oceana, Virginia. The 
Borrower agrees to make payments to the Bank in ac- 
cordance with such Progress Schedule and agrees that in 
the event that the net draw paid to the Borrower by the 
Government under said contract exceeds the amount antici- 
pated upon the Progress Schedule attached hereto and 
made a part of this agreement, then, and in that event, 
the excess of the net draw actually received over the net 
draw anticipated, as disclosed by said Progress Schedule, 
shall be retained by the Bank upon payment to the Bank 
under the existing contract assignment, and the amount 
retained shall be credited by the Banx against the amount 
due to the Banx upon the loan of the Borrower as well 
as the interest and any other costs incidental thereto; 


ProvipeD, However, that if the Bank, for any reason, 
does not retain the whole amount which it is entitled to 
so retain from the proceeds received on said assignment 
from any one payment, then, and in that event, the Banx 
shall have the right to charge the difference between the 
amount so retained and the amount which it has the right 





49 


to retain from any and all subsequent payments in addi- 
tion to the payments to which the Bank is otherwise en- 
titled to charge from any such subsequent payments; 


Provipep FurruHer, However, that any amount that the 
Bank does not retain to be applied in payment of the said 
loan and all costs incident thereto shall be deposited to 
the account of the Borrower under said corporation name; 
Provipep FurTHEer, However, that the Bank may at any 
time it desires, or at any time it deems itself insecure, 
or any time it deems it advisable or necessary to protect 
its interests, without notice of any kind, apply any and 
all amounts deposited with the Bank to any and all of 
the accounts of the Borrower, as well as the full balance 
deposited with the Banx in any of the said accounts of 
the Borrower, to the payment and satisfaction of this 
said loan, or any other loan made by the Banx to the 
Borrower, or any other obligation or note of the Borrower. 


VI. 


The National City Bank of Evansville, Evansville, In- 
diana, shall have the right at any time it desires or deems 
itself insecure or deems it necessary or advisable to pro- 
tect its interests to deduct the full amount which may be 
due it any time from the proceeds of any assignment pay- 
ment or to accelerate the due date of any note and declare 
the entire amount due and unpaid, and take such action as 
it may deem necessary or advisable by way of attachment, 
garnishment, levy, judgment or otherwise, to protect its 
interest and to enforce collection of the loan or any and 
all amount due under any note or otherwise covering any 
and all sums owing to said Bank; and said Banx may 
_ require the execution of any and all other instruments, se- 
_ curity, pledges, mortgages, transfers and assignments that 
it may deem necessary and advisable to insure or guarantee 
payment of said loan due and owing to said Bank not- 
withstanding any and all other provisions of this agree- 
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ment to the contrary, or of any not evidencing said loan 
which may not be due according to the terms thereof. 


VII. 


The stockholders of the Regent Contracting Company, 
Incorporated, do hereby bind themselves in the same man- 
ner and in the same effect as if they had executed this 
agreement as an individual, and such stockholders do 
hereby agree that they are and will remain personally, 
individually and severally liable, as well as jointly liable 
for any and all indebtedness created by this loan, advance, 
or extension of credit, as well as on any renewal, addition 
or extension thereof. 


BoRROWER 


Recent ContTracTinc Company, 
INCORPORATED 


By Jum TULLER 
President 


ATTEST 


Henry TULLER 
Secretary-Treasurer 


STOCKHOLDERS 


JULIE TULLER 
Julie Tuller 


Henry TULLER 
Henry Tuller 


RateH TULLER 
Ralph Tuller 
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Plaintiff’s Exhibit No. 4 
Filed Nov. 6, 1958 
ASSIGNMENT 
Kywow Ati Men that 


Wuereas, THe NarionaL Ciry Bank or EvansviL_e, 
Evansville, Indiana, with its office and principal place of 
| business at 227 Main Street, Evansville, Indiana, has made 
certain loans, advances and extensions of credit to the 
|Recenr Contractinc Company, INcoRporRATED, a corpora- 
tion organized and existing under and by virtue of the 
laws of the State of Delaware, with its office and principal 
place of business at 7300 Pearl Street, Bethesda, Maryland. 


Now, THEREFORE, in order to secure the repayment of 
-any and all loans, advances, and extensions of credit thus 
‘made, or which may hereafter be made, or any extensions, 
| additions, and/or renewals thereof, as well as the costs and 
charges pertaining to each and all of the foregoing whether 
or not said sums are evidenced by promissory notes or 
| otherwise, For Vauve REcEIvED the said Recent ContTracrt- 

Inc Company, IncorPoraTED, does herewith irrevocably 
assign, sell, transfer, set over and deliver unto THe Na- 
-TionaL City Bank or Evansvitie, Evansville, Indiana, with 
'full power and authority to receive and collect the same, 
‘any and all sums of money which are now due, or which 
may hereafter become due and payable under and/or by 
virtue of the contract entered into by and between the 
Recent Conrracrinc Company, Incorporarep, and the 
United States Government, Department of Navy, through 
‘the Chief of the Bureau of Yards and Docks, under contract 
numbered NOy-74835, according to Specification No. 35772 
and Addenda Nos. 1 and 2, for the purpose of furnishing 
materials and performing work for a steam generating 
plant at the United States Naval Air Station, Oceana, Vir- 
ginia, which contract provides for payments to be made 
to the Recent Contracrine Company, Incorporaren, aggre- 
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gating Three Hundred Thirty Eight Thousand Dollars 
($338,000.00) and payment to said Banx shall fully release, 
discharge, and acquit the debtor of said payments. 


The Recent Contractinc Company, [INCORPORATED war- 
rants and represents that it has caused its records of 
account to be marked and designated in such a fashion that 
such contract above-described and any and all payments 
thereunder, and/or accounts receivable therefrom, will 
properly and sufficiently designate and show its transfer 
and assignment to THe NationaL City Bank or Evans- 
VILLE, Evansville, Indiana. 


Tuis ASSIGNMENT is made pursuant to Public Contract 
Laws of the United States cited at Title 41 U.S.C.A. and 
particularly the provisions set forth at Title 41 Section 
15 of U.S.C.A. and it is specifically provided in this assign- 
ment that no liability of any nature of the Recenr Con- 
TRACTING CompaNy, IncorporaTeD, the assignor, to the 
United States or any department or agency thereof, 
whether arising from or independently of such contract 
shall create or impose any liability on the part of Tue 
Nationa, City Bank or Evansvit_e, the assignee, to make 
restitution, refund, or repayment to the United States or 
any amount heretofore or hereafter received under this 
assignment. 


Datep at Bethesda, Maryland, this 12 day of Feb., 1954. 
Recent ConTRACTING CoMPANY, 
INCORPORATED 


By Jv TULLER 
President 


ATTEST: 


Henry TULLER 
Secretary-Treasurer 
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Plaintiff’s Exhibit No. 13 
Filed November 6, 1958 


AMERICAN FIDELITY COMPANY 
ORGANIZED IN 1900 
CASUALTY © FIDELITY ® SURETY 
Bond Department 
1750 Elm Street 
Manchester, New Hampshire 
February 15, 1954 
National City Bank 
Evansville, Indiana 
ATTN: Mr. Wimpleberg 
RE: Regent Contracting Company 


Dear Sir: 


| Regent Contracting Company has furnished us with a 
_ Financial Statement as of December 31, 1953 indicating a 
_ balance in your bank as of that date of $43,809.99. They 


also indicate that they have outstanding notes totalling 
_ $161,000.00 against two jobs. I wonder if you could confirm 
these figures for us? 


We also wonder whether at any time during November 
_ 1953 any checks were drawn on your bank for which there 
were insufficient funds on deposit. 


Very truly yours, 


AMERICAN Fmetity Company 
By: Lesum A. Burton 
Bond Department 
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Filed Nov. 6, 1958 
Plaintiff’s Exhibit No. 14 
THE NATIONAL CITY BANK OF EVANSVILLE 
Evansville 1, Indiana 
February 17, 1954 


American Fidelity Company 
1750 Elm Street 
Manchester, New Hampshire 


Re: Regent Contracting Company 
Gentlemen: 


We have your letter of February 15, 1954 asking for veri- 
fication of certain balances. 


Our records indicate that on December 31, 1953 they had 
loans outstanding totaling $161,000. The balance of their 
checking account on that date was $46,374.76, the difference 
being checks outstanding. 


It is hoped that the foregoing will serve the desired 
purpose. 


Very truly yours, 


Mervin W. WIMPELBERG 
Assistant Casher 
M. W. WIMPELBERG 
RF 
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Filed Nov. 6, 1958 
Plaintiff's Exhibit No. 14 
THE NATIONAL CITY BANK OF EVANSVILLE 
Evansville 1, Indiana 
February 17, 1954 


American Fidelity Company 
1750 Elm Street 
Manchester, New Hampshire 


Re: Regent Contracting Company 
Gentlemen: 


We have your letter of February 15, 1954 asking for veri- 
fication of certain balances. 


Our records indicate that on December 31, 1953 they had 
loans outstanding totaling $161,000. The balance of their 
checking account on that date was $46,374.76, the difference 
being checks outstanding. 


It is hoped that the foregoing will serve the desired 
purpose. 


Very truly yours, 


Mervin W. WIMPELBERG 
Assistant Cashier 
M. W. WIMPELBERG 
RF 
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Filed Nov. 6, 1958 
Plaintiff’s Exhibit No. 2(a) 
NOTICE OF ASSIGNMENT 
Date March 16, 1954 


To New Hampshire Fire Insurance Company 
Manchester, New Hampshire 


Re: Contract Number NOY-74835 
Made by the United States of America 
Navy Department 
Sth Naval Dist., Norfolk 11, Va., Division 
with Regent Contracting Company, Inc. 
(Name of Contractor) 
7300 Pearl Street 
Bethesda, Maryland 
(Address of Contractor) 
for Steam Generating Plant, U. S. Naval 
Air Station Oceana, Virginia 
dated Jan. 15, 1954 


PreasE Take Notice that moneys due or to become due 
under the contract described above has been assigned to 
the undersigned pursuant to the provisions of the Assign- 
ment of Claims Act of 1940 (Public No. 811, 76th Con- 
gress), approved October 9, 1940. 














A true copy of the instrument of assignment is attached 
hereto. 


Payments due or to become due under such contract 
should be made to the assignee. 


Please return to the undersigned the three enclosed 
copies of this notice with appropriate notations showing 
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the date and hour of receipt and duly signed by the person 
acknowledging receipt on behalf of the addressee. 


Very truly yours, 


Tue Nationa, Crry Bank or EVANSVILLE 
(Name of Assignee) 


By Mervin W. WIMPELBERG 
(Name and title of signing officer) 


Melvin W. Wimpelberg, 
Assistant Cashier 
P. O. Box 868 
Evansville 1, Indiana 
(Address of Assignee) 


Receipt is hereby acknowledged without prejudice to 
any and all rights and with reservation thereof of the 
above notice and a copy of the above mentioned instru- 
ment of assignment. These were received at 9:30 a. m. 
on March 19, 1954. 

(Date) 
Lesuie A. Burton 
(Signature) 


on behalf of 


New Hampshire Fire Insurance Company 
Administrative Office 


1750 Elm Street, Manchester, N. H. 
(Name and title of addressee of notice) 
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Filed Nov. 6, 1958 
Plaintiff's Exhibit No. 2(b) 
NOTICE OF ASSIGNMENT 
Date March 16, 1954 


To American Fidelity Company 
Montpelier, Vermont 


Re: Contract Number NOY-74835 
Made by the United States of America 
Navy Department 
5th Naval Dist., Norfolk 11, Va., Division 
with Regent Contracting Company, Inc. 
(Name of Contractor) 
7300 Pearl Street 
Bethesda, Maryland 
(Address of Contractor) 





for Steam Generating Plant, U. 8S. Naval 
Air Station Oceana, Virginia 
dated Jan. 15, 1954 


PueasE Take Notice that moneys due or to become due 
under the contract described above has been assigned to 
the undersigned pursuant to the provisions of the Assign- 
ment of Claims Act of 1940 (Public No. 811, 76th Con- 
gress), approved October 9, 1940. 





A true copy of the instrument of assignment is attached 
hereto. 


Payments due or to become due under such contract 
should be made to the assignee. 


Please return to the undersigned the three enclosed 
copies of this notice with appropriate notations showing 
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the date and hour of receipt and duly signed by the person 
acknowledging receipt on behalf of the addressee. 


Very truly yours, 


Tue NationaL Crry Bank or EVANSVILLE 
(Name of Assignee) 


By Metvix W. WIMPELBERG 
(Name and title of signing officer) 


Melvin W. Wimpelberg, 
Assistant Cashier 
P. O. Box 868 
Evansville 1, Indiana 
(Address of Assignee) 


Receipt is hereby acknowledged without prejudice to 
any and all rights and with reservation thereof of the 
above notice and a copy of the above mentioned instru- 
ment of assignment. These were received at 9:30 a. m. 
on March 19, 1954. 

(Date) 
Lestre A. Burton 
(Signature) 

on behalf of 

American Fidelity Company 

Administrative Office 

1750 Elm Street, Manchester, N. H. 

(Name and title of addressee of notice) 
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Filed Nov. 6, 1958 
Defendant's Exhibit No. 2 


Evansville, Indiana 
April 27, 1954 


To The National City Bank of Evansville, 
Evansville, Indiana 


In consideration of your extending credit to Regent 
Contracting Company, Incorporated I, we hereby jointly 
and severally guarantee the payment with interest and 
attorney’s fees of any and all notes, bills, drafts, commer- 
cial paper and obligations of said Regent Contracting 
Company, Incorporated of every kind whether signed, ac- 
cepted, drawn or endorsed by said Regent Contracting 
Company, Incorporated that shall be now or hereafter 
held by said banks; 


Provided, that our liability thereon shall not at any 
time exceed the sum of One Hundred Sixty Thousand 
Dollars ($160,000.00). 


This agreement shall be and remain a continuing guar- 
anty for the payment of any and all notes, bills, drafts, 
commercial paper and obligations of said Regent Con- 
tracting Company, Incorporated as shall now or hereafter 
be held by said bank, not exceeding in the aggregate the 
said sum. To the amount aforesaid I, we hereby jointly 
and severally agree to pay any and all such notes, bills, 
drafts, commercial paper and other obligations of said 
Regent Contracting Company, Incorporated as shall be 
now or hereafter held by said bank, without relief from 
valuation or appraisement laws, together with attorney’s 
fee. 


I, we, and each of us, hereby expressly waive notice of 
default, non-acceptance, non-payment and protest thereof 
of any obligation guaranteed hereunder and now or here- 
after held by said bank. I, we, and each of us, agree that 
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this agreement shall constitute an absolute guarantee by 
me, the undersigned, of the payment of the sum or sums 
hereby guaranteed. I, we, and each of us, hereby further 
expressly agree that upon any default, of such obligation, 
as aforesaid, that suit may be brought directly against the 
undersigned without joining any other person or persons. 


Wirness my, our hand(s) the day and year first above 
written. 


JULIE TULLER /S/ 
Julie Tuller 


Henry Tuner /s/ 


Henry Tuller 
Ralph Tuller 


Filed Nov. 6, 1958 
Defendant's Exhibit No. 1 
POPE BALLARD & LOOS 


Munsey Building 
Washington 4, D. C. 


April 27, 1954 


National City Bank of Evansville 
227 Main Street 
Evansville, Indiana 


Re: Regent Contracting Company, Inc. 
Contract No. NOY-74835, Steam 
Generating Plant, U. S. Naval 
Air Station, Oceana, Virginia. 


Gentlemen: 


The American Fidelity Company executed bonds on be- 
half of the Regent Contracting Company, Inc. to secure 
the performance of the above contract and payment to 
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persons furnishing labor and material in connection there- 
with. 


Indebtednesses have accrued in favor of persons furnish- 
ing labor and material to this work. The American Fidel- 
ity Company is satisfied that it will be called upon to pay 
claims for labor and material furnished to the work under 
the liability of its payment bond. 


The purpose of this letter is to notify you that the 
American Fidelity Company has equitable rights in the 
contract proceeds superior to the assignment which has 
been given to you by the contractor. All funds and pro- 
eeeds received under the contract should be treated as 
trust funds for the benefit of the surety and for its reim- 
bursement for any claims which it may be called upon to 
pay under either of the bonds. The American Fidelity 
Company will expect to hold you accountable for any 
failure to observe the trust character of these funds. 


Among the decided cases which deal with this subject 
are the Hardin County Bank v. United States 106 C. Cls. 
577 and Royal Indemnity Co. v. United States 117 C. Cls. 
736 where the subject is discussed at length. 


Very truly yours, 


ALExanDER M. Heron 
Attorney for American Fidelity 


AMHrar 











62 


Filed Nov. 6, 1958 
Plaintiff’s Exhibit No. 8 
REGENT CONTRACTING COMPANY, INC. 


7300 Pearl Street 
Bethesda, Maryland 


Phone OLiver 4-6884 
June 28, 1954 


The National City Bank of Evansville 
Evansville, Indiana 
Gentlemen: 


This will confirm the understanding which we had with 
you that any and all amounts borowed from you by the 
above corporation were to be credited by you to the Oceana, 
Virginia account—Regent Contracting Company, a part- 
nership. 

Very truly yours, 


Jute TULLER 
Julie Tuller, President 


Filed Aug. 29, 1958 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(File in) 
Civil Action No. 1799-55 
Civil Action No. 3669-55 


Tur Nationa Crry Bank or Evansvitte, Plaintiff 
Vv. 
AmeErRIcAN Frnetity Company, et al., Defendants 


Findings of Fact and Conclusions of Law 


This cause having come on for hearing and the Court 
having heard testimony and considered the oral argu- 
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ments and briefs of the parties, hereby makes the follow- 
ing 
FINDINGS OF FACT 

1. Plaintiff, the National City Bank of Evansville, is a 
national banking corporation organized and existing pur- 
suant to the provisions of the National Banking Act and 
maintains its principal place of business in Evansville, 
Indiana. 


2. Defendant, American Fidelity Company, is a Ver- 
mont corporation, doing business within the District of 
Columbia at all times pertinent to this proceeding. De- 
fendant, New Hampshire Fire Insurance Company, is a 
New Hampshire corporation, also doing business in the 
District of Columbia at all times pertinent to this proceed- 
' ing. Both companies engage in the business of writing 
surety bonds, among other things. 


3. Defendant Regent Contracting Company, Inc, is a 


Delaware corporation, which had its principal place of 
business in Bethesda, Maryland, during the times pertinent 
to this proceeding. Regent has voluntarily submitted to 
the jurisdiction of the Court. 


4. On or about January 15, 1954, Regent corporation 
| entered into contract NOy-74835 with the United States, 
_ Department of the Navy, for the construction of a steam 
| generating plant at Oceana, Virginia, at a contract price 
| of $338,000.00. With a change order and amendment, the 
contract price ultimately became $350,423.00. 


5. The defendant surety companies became co-sureties 
| with Regent corporation as principal on payment and per- 
| formance bonds in the usual form as required by 40 USCA 
| 270 a,b,e,d, for $169,000.00 and $338,000.00, respectively, 
_ executing the bonds on January 27, 1954. By the payment 
bond the sureties assumed liability for payment to all per- 
| sons supplying labor and material in the prosecution of 
| the work and by the performance bond the sureties as- 
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sumed liability for the performance of all the terms and 
conditions of the contract. 


6. Article 25(c) of Regent corporation’s contract with 
the United States provided that in the event of default by 
the contractor, the contractor should be obliged to pay to 
the Government the excess cost of completion over and 
above the remaining balance of the contract price still in 
the Government’s hands. Article 6 of said contract in 
sub-paragraph (d) provided that the obligation of the 
Government to make payment under the contract should 
be subject to any unsettled claims against the contractor 
for labor and materials and also subject to any claims 
which the Government might have against the contractor 
under or in connection with the contract. 


7. Julie Tuller, Ralph Tuller and Henry Tuller were 
the officers, directors and sole stockholders of the Regent 
corporation. The Tullers were at the same time engaged 
as partners in the contracting business under the name of 
Regent Contracting Company. The partnership had two 
contracts with the United States for work at Oceana, Vir- 
ginia. One of these contracts, dated November 26, 1952, 
was in the amount of $2,700,000.00 and the other dated 
August 26, 1953, was in the amount of $270,000.00. All 
three contracts were in the course of performance at the 
same time, although the partnership contracts considerably 
antedated the corporation’s contract. 


8. The Regent corporation applied to the plaintiff, the 
National City Bank of Evansville, for a loan; and on 
February 12, 1954, the bank lent $75,000.00 to the corpo- 
ration. That loan was secured by an assignment to the 
bank of the right of the corporation to receive payments 
under its contract with the United States. The assign- 
ment was taken pursuant to Title 31 U.S.C.A., Section 
903. The loan was evidenced by six promissory notes of 
the corporation in the amount of $12,500.00 each. 
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9. Notices of the assignment were sent to the proper 
governmental officers as well as to the defendant surety 
companies. The notice was acknowledged by the sureties 
with advice to the bank that their acknowledgment was 
‘‘without prejudice to any and all rights and with reserva- 
tions thereof’’. 


10. At the time of making the $75,000.00 loan the Regent 
corporation entered into a loan agreement with the bank 
dated February 12, 1954. The agreement provided that 
the loan was for the furtherance of the business of the 
corporation. Paragraph 4 stated that the Regent corpo- 
ration desired to borrow $75,000.00 for the purpose of using 
those funds for labor and material and other purposes 
necessary for the fulfillment of the contract for the con- 
struction of the Steam Generator Plant and it stated the 
funds would be so used. The loan agreement further stated 
that the $75,000.00 advance was made by the bank ‘‘de- 
positing the said sum to the account of Regent Contract- 
ing Company, Inc.’’. 


11. The Regent corporation did not maintain a bank 
account with the bank. The partnership did maintain an 
account, and the proceeds of the $75,000.00 loan were 
placed by the bank in the partnership account. 


12. A further provision of the loan agreement that the 
corporation should obtain a subordination agreement from 
the sureties was never complied with. 


13. All of the stockholders of the corporation who were 
also the partners, joined in the loan agreement and bound 
themselves personally for the liability of the corporation 
to the bank. 


14. While corporation and partnership funds were de- 
posited in a single bank account, insofar as plaintiff bank 
was concerned, separate books of account were maintained 
by the corporation and the partnership from which audits 
were made and received in evidence. Allocation of over- 
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head items as between the corporation and the partner- 
ship were made under the supervision of a certified public 
accountant who audited the corporation and partnership 
affairs monthly. 


15. On April 27, 1954, the bank made a further loan of 
$84,000.00 to the corporation and took a note in that 
amount. On the same day the bank lent $116,000.00 to 
the partnership. The total proceeds of both loans, 
$200,000.00, were placed in the partnership bank account 
in the bank. 


16. By letter dated April 27, 1954, the American Fidelity 
Company, one of the sureties, notified the bank that in- 
debtedness had accrued in favor of persons furnishing 
labor and material to the work and that they were satis- 
fied that they would be called upon to pay such claims. 
The bank was notified that the sureties had equitable 
rights in the contract proceeds superior to the assignment 
which had been given by the contractor to the bank. The 
bank was told that all funds and proceeds received under 
the contract should be treated as trust funds for the bene- 
fit of the sureties and for their reimbursement for any 
claims which they might be called upon to pay under the 
bonds. 


17. On April 27, 1954, the day of the $200,000.00 ad- 
vance, two of the partners, Julie Tuller and Henry Tuller, 
enaranteed the payment of obligations of the Regent cor- 
poration to the bank to the extent of $160,000.00. 


18. The partnership had been borrowing money from the 
bank since December 18, 1952. At that time the bank lent 
the partnership $250,000.00. There was no time between 
December 18, 1952, and the date of the trial of this case 
when the partnership was not indebted to the bank. At 
the time of the trial the partnership was still indebted to 
the bank for $243,652.00, the unpaid balance due on its 
note. The claims of the bank against the partnership are 
secured by assignments of the partnership contracts. 
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19. On June 28, 1954, which was after the sureties had 
| notified the bank of outstanding material claims and had 
_ brought suit in the United States District Court for Mary- 
_land against the Regent Contracting Corporation, the 
_ Regent corporation by letter, confirmed an understanding 
with the bank that all amounts borrowed by the corpo- 
| ration were to be deposited in the partnership account. 


20. $69,469.48 of the $159,000.00 which the plaintiff lent 
_ to Regent corporation was subsequently repaid and credi- 
_ ted against the loans, leaving a balance due as of Decem- 
ber 18, 1957, of $89,530.52, amounting to $106,749.37 with 
' accrued interest to December 18, 1957. 


21. Pursuant to the assignment, plaintiff received three 
_ progress payments from the United States, viz. $34,461.90 
' on March 31, 1954; $23,022.54 on May 21, 1954 and 
- $37,854.90 on July 2, 1954. The first two payments were 
| by agreement with Regent credited to Regent’s checking 
- account and the third applied to the outstanding indebted- 
ness. The difference of $31,614.58 between the $37,854.90 
| eredited on July 2, 1954, and the total of $69,469.48 credited 
_ against the indebtedness of Regent corporation to the 
| plaintiff represented a progress payment received by the 
co-partnership composed of the Regent stockholders from 
a Government contract held by the partnership, the same 
| being credited to the corporate notes by agreement. 


| 22. The contract was terminated by the United States on 
| July 22, 1954, on account of the contractor’s default. At 
the time of termination, the United States had paid to the 
| assignee bank progress payments amounting to $95,339.34 
as detailed in the preceding finding representing gross 
claims made by the contractor of $105,932.60, the differ- 
- ence of $10,593.26 being retained by the United States pur- 
- suant to the terms of the contract pending satisfactory 
_ completion thereof. In addition, at the time of termina- 
' tion, the contractor had performed work valued at 
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$13,520.00 which had not been vouchered to the United 
States. 


23. Subsequent to the default of the corporation the 
United States caused its contract to be completed at an 
excess cost to it of $5,916.34 over and above the total 
original contract price as adjusted. The United States 
made demand upon the sureties for this amount on Decem- 
ber 14, 1956, and it was paid by them. In computing the 
claim against the sureties, the sureties necessarily received 
eredit for $24,113.26 representing the value of work per- 
formed by Regent prior to termination but not paid for 
by the United States either because of the retainages or 
because unvouchered. Had payment been made to the 
assignee bank of this amount, the claim of the United 
States against the sureties would necessarily have been 
increased accordingly to $30,029.60. The surety companies 
have, therefore, received the benefit of work performed 
by Regent but unpaid for to the extent of at least 
$24,113.26. 


24. The Regent corporation failed to pay numerous per- 
sons who have furnished labor and material for use in 
the prosecution of the contract. Those persons made 
claim upon the sureties pursuant to the statutory bond. 
The sureties were compelled to pay to furnishers of labor 
and material a total in excess of $109,000.00; however, 
part of this amount was for work done after July 22 when 
the contract between Regent corporation and the United 
States was terminated. 


25. The bank made demand upon the United States for 
the payment to it of the percentages retained under the 
contract terms and made claim also for other amounts 
which it claimed had been earned but not paid. This 
claim was rejected by the Comptroller General under the 
provisions of Article 25 of the contract which reserved to 
the Government the right, upon the contractor’s default, 
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to complete the work and charge the cost to the contractor 
to the extent that it exceeded the original contract price. 


26. The proof does not establish how much of the 
$159,000.00 which the plaintiff lent Regent corporation 
actually was used in the performance of the corporation 
contract. 


27. There is evidence that payments were made by the 
partnership on behalf of the corporation for some of the 
labor and material used in the performance of the corpo- 
ration’s contracts. The evidence with respect to such 
payments was not sufficiently definite or satisfactory to 
support a determination as to their total amount. The 
only contract which the corporation ever had was that in- 
volved in this case although it endeavored to obtain other 
business and estimated and bid on other jobs. 


28. No proof was offered that plaintiff bank had either 
actual knowledge or notice of the ultimate disposition of 


the corporation funds. The evidence indicates that the 
bank had no such knowledge. 


29. On May 11, 1954, the sureties instituted an action in 
the United States District Court for Maryland against the 
Regent corporation for exoneration, equitable relief and 
the appointment of a receiver. The Regent corporation 
obtained extensions of time to plead to July 3 and filed a 
partial answer. Thereafter on June 24, 1955, the sureties 
filed a supplemental complaint for a money judgment based 
upon their payments to furnishers of labor and material 
in the total amount of $109,529.81. A judgment was en- 
tered in favor of the sureties in that case on October 18, 
1955. 


30. This action was commenced on April 21, 1955, by 
the bank which, in an amended complaint, alleged that 
all of the money lent by it was expended in payment to 
persons furnishing labor and material to the work. The 
bank alleged that, to the extent that the sureties had been 











benefited by the loans and the retained percentages, they 
were unjustly enriched. The bank asked that the sureties 
be required to pay the balance due on the loans. The bank 
also asked for judgment against the Regent corporation in 
the amount still due on its loans plus accrued interest. 


31. In May, 1955, the sureties brought an action in the 
United States District Court for the Southern District of 
Indiana making claim to the contract payments received 
by the bank. The Indiana suit was transferred to this 
District, and by orders filed August 17, 1956, and October 
4, 1956, that suit was consolidated with this action. The 
sureties by counterclaim in the District of Columbia action 
made the same claim against the bank that was made in 
the Indiana action, i.e. that the contract payments received 
by the bank are subject to an equitable lien in their favor 
under the circumstances of this case and that they are 
entitled to recover them from the bank. 


CONCLUSIONS OF LAW 


1. The equity of the defendant surety companies in the 
contract proceeds arose at the time of the giving of the 
bonds, and their right to assert this equity became avail- 
able when they were forced to pay under their bonds. 


2. The plaintiff bank took its assignment of the contract 
proceeds with notice of and subject to the equity of the 
sureties: and this equity was not cut off by 31 U.S.C.A., 
Section 203, under which the bank’s assignment was made. 


3. The claim of the sureties to the contract proceeds up 
to the amount of their loss under their bond obligations is 
superior to that of the contractor whose default had caused 
the loss; and the plaintiff bank stands in no better position 
than the contractor as its assignor. 


4. When the Government paid contract proceeds to the 
bank, the Government’s interest in such proceeds and its 
right to apply such proceeds to unpaid materialmen ceased 
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to exist and there was no longer any right therein to which 
the sureties could be subrogated. 


5. Under 31 U.S.C.A., Section 203, the Government can- 
not recover any of the contract proceeds which it has paid 
to the bank as assignee, and therefore the sureties as sub- 
rogees of the Government are not entitled to recover any 
such proceeds. 


6. Defendant sureties have a superior claim to the 
amounts which plaintiff seeks to recover from them in this 
action, and the plaintiff is not entitled to judgment against 
the defendant sureties. 


7. The defendant sureties are not entitled to judgment 
against the plaintiff as requested in their counterclaim. 


8. Plaintiff is entitled to judgment against defendant 
Regent Contracting Company, Inc., in the amount of 
$89,530.52 for unpaid balance on its notes and in the amount 
of $17,218.85 for accrued interest thereon to December 18, 


1957, the total of these amounts being $106,749.37. 


Burnita SHELTON MatrHews 
Judge 


Filed Sep 26 1958 
Civil Action No. 1799-55 
Civil Action No. 3669-55 

Final Judgment Order 


This cause came on for final hearing at this term and 
thereupon, upon consideration of all of the evidence and 
testimony adduced in the cause including that of the plain- 
tiff, the National City Bank of Evansville and that of de- 
fendants, American Fidelity Company and New Hampshire 
Fire Insurance Company, it is, by the Court this 26th day 
of September, 1958, 
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ApsupceED as follows: 


1. The complaint of the plaintiff against the defendants, 
American Fidelity Company and New Hampshire Fire 
Insurance Company is hereby dismissed, without costs, and 


2. The counterclaim of the defendants, American Fidel- 
ity Company and New Hampshire Fire Insurance Com- 
pany against the plaintiff is hereby dismissed, without 
costs, and 


3. The plaintiff, the National City Bank of Evansville, 
have judgment of the defendant, Regent Contracting Com- 
pany, Ine. in the amount of $89,530.52 with accrued inter- 
est thereon to December 18, 1957 in the amount of 
$17,218.85 being a total amount of $106,749.37 together 
with costs as to said defendant. 


4. This order shall apply to the issues in Civil Action 
No. 3669-55 in which the American Fidelity Company and 
the New Hampshire Fire Insurance Company are plain- 


tiffs and the National City Bank of Evansville is defendant. 


s/ Burnrra SHELTON MatrHews 
Judge 


Filed Oct 24 1958 
Civil Action No. 1799-55 
Notice of Appeal 


Notice is hereby given this 24th day of October, 1958 
that the American Fidelity Company and New Hampshire 
Fire Insurance Company hereby appeal to the United 
States Court of Appeals for the District of Columbia 
Circuit from that part of the judgment of this Court en- 
tered on the 26th day of September, 1958 in favor of the 
National City Bank of Evansville against the American 
Fidelity Company and the New Hampshire Fire Insurance 
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Company which dismissed the counterclaim of the Ameri- 
ean Fidelity Company and the New Hampshire Fire Insur- 
ance Company against the National City Bank or Evans- 
ville. 


ALEXANDER M. Heron 
Preston ©. Kine, Jr. 
Attorneys for American Fidelity 
Company and New Hampshire 
Fire Insurance Company 


Filed Oct 2 1958 
Civil Action No. 3669-55 


Notice of Appeal 

Notice is hereby given this 24th day of October, 1958 
that American Fidelity Company and New Hampshire 
Fire Insurance Company hereby appeal to the United 
States Court of Appeals for the District of Columbia Cir- 
cuit from that part of the judgment of this Court entered 
on the 26th day of September, 1958 in favor of the National 
City Bank of Evansville against the said American Fidel- 
ity Company and New Hampshire Fire Insurance Com- 
pany which dismissed the counterclaim of the American 
Fidelity Company and New Hampshire Fire Insurance 
Company in Civil Action No. 1799-55 and applied the said 
order of dismissal to the issues in this ease. 


ALEXANDER M. Heron 
Preston C. Kine, Jr. 
Attorneys for American Fidelity 
Company and New Hampshire 
Fire Insurance Company 
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QUESTION PRESENTED 


In the opinion of the appellee the question presented is 
whether the District Court correctly dismissed the counter- 
claim of the appellants, who, as sureties of a Government 
contractor, sought to recover payments received by the ap- 
pellee, as assignee of said contractor, when 


(1) the appellee had advanced money to the contractor 
and in return had been given a valid assignment of 


payments under the Assignment of Claims Act, and 


(2) the payments sought to be recovered were made by 
the Government to the assignee prior to default of 
the contractor? | 
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ARGUMENT 


1. The Sureties have no direct claim against the 
Bank and none of the parties to whose “Tights the 
Sureties are subrogated have such a right, thus 
this action must fail 6 


- It is the unanimous rule that once payments 
have been made to a bank as an assignee of a 
government contract such payments cannot be 
recovered 
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. There is no merit in the Sureties’ contention that 
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IN THE 


United States Court of Appeals 


For THE District oF CoLumBiIA CIRCUIT 
Nos. 14,831 and 14,832 


American Fipetiry Company, a corporation 
and 


New HampsHire Fire Insurance Company, a corporation, 
Appellants 


Vv. 


Tue Nationa City Bank or Evansvi1<e, a corporation, 
Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The Regent Contracting Company, Inc. (hereafter Regent 
corporation or the corporation) entered into a contract 
NOy-74835 with the United States on January 15, 1954 for 
the construction of a steam generating plant at Oceana, 
Virginia at a contract price of $338,000.00, and with a 
change order ultimately $350,423.00 (J.A. 63 (4), 35-38). 
Subsequently the Regent corporation applied to the Ap- 
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pellee, The National City Bank of Evansville (hereafter 
the Bank), for a loan, and on February 12, 1954 the bank 
lent the corporation $75,000 (J.A. 64 (8)) taking an assign- 
ment of the corporation’s right to receive payments under 
the contract from the United States (J.A. 64 (8)). The 
assignment was made pursuant to the Assignment of Claims 
Act, 31 USCA 203 (J.A. 64 (8)) and 41 USCA 15 (J.A. 
51-52). As provided by the statute, notice of the assign- 
ment was given to the proper government officers and the 
appellants (hereafter Sureties), who acknowledged it (J.A. 
65 (9), 55-58). The bonds were executed by the Sureties 
with knowledge that the Regent corporation intended to 
make this assignment to the Bank and to finance the con- 
tract with loans from the Bank (Tr. 88-92). 


The loan agreement between the Bank and the Regent 
corporation executed on February 12, 1954 provided that 
the loan was to be used ‘‘for the purposes of using the said 
funds for labor, material and other purposes necessary for 
the fulfillment of this said contract [NOy-74835], and that 
the funds will be so used’’ (J.A. 45 (4), 65 (10)). The loan 
was to be effected by depositing the sum to the account of 
the Regent corporation (J.A. 65, 46). The Regent cor- 
poration did not maintain a bank account with the Bank 
and pursuant to an agreement with the Bank the money 
was placed in the account of a partnership, Regent Con- 
tracting Company (J.A. 65 (11), 67 (19), 62). The partner- 
ship was composed of the same persons who were the 
officers, directors and sole stockholders of the Regent cor- 
poration (J.A. 64 (7)). The evidence shows that the 
partnership also conducted its financial transactions with 
the Bank (J.A. 66 (18)). 


On April 27, 1954 the Bank made a further loan of 
$84,000 to the Regent corporation which was placed in the 
partnership account (J.A. 66 (15)), pursuant to the agree- 
ment with the Regent corporation (J.A. 67 (19), 62). Sep- 
arate books of account were maintained by the corporation 
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and the partnership, and allocation of overhead items was 
made under supervision of a certified public accountant, 
who audited the corporation and partnership affairs 
monthly (J.A. 65 (14)). The proof established that the 
partnership paid on behalf of the corporation for some of 
the labor and material used in performance of the corpora- 
tion’s contract (J.A. 69 (27)). The trial court found that 
the proof did not establish how much of the Bank’s money 
was actually used in performance of the contract by the 
Regent corporation (J.A. 69 (26)); this necessarily shows 
that to an unknown extent the money was so used. No 
proof was offered that the Bank had actual knowledge or 
notice of the ultimate disposition of the corporation’s funds, 
and the evidence indicates that the Bank had no such 
knowledge (J.A. 69 (28)). No proof was offered to show 
that any of the money furnished by the Bank was diverted 
to any purpose other than for use by the corporation in 
the performance of its contract. No proof was offered to 
show any conspiracy upon the part of the Bank to injure 
the corporation or to aid the partnership. 


Pursuant to the assignment, the Bank received three 
progress payments from the United States, viz. $34,461.90 
in March 31, 1954; $23,022.54 on May 21, 1954 and $37,854.90 
on July 2, 1954 (J.A. 67 (21)). 


The contract was terminated by the United States on 
July 22, 1954 due to the contractor’s default. At the time 
of termination the United States held a retained percentage 
of $10,593.26 and the contractor had performed work valued 
at $13,520.00 but not vouchered to the United States (J.A. 
67 (22)). Subsequent to the default the Sureties paid the 
United States $5,916.34 for the excess cost of completion 
of the contract, but received credit for work performed by 
Regent corporation in the amount of $24,113.26 (J.A. 68 
(23)). Had the $24,113.26 been paid to the Bank the claim 
of the United States against the Sureties would have been 
$30,029.60 (J.A. 68 (23)). The Sureties were also com- 











+ 


pelled to pay numerous unpaid furnishers or material and 
labor used in the contract, however, part of the amount was 
for work done after the termination of the contract on July 
22, 1954 (J.A. 68 (24)). There was no proof as to how 
much of the money paid by the Sureties to subcontractors 
related to work performed before termination. 


This action was commenced by the Bank against the 
Sureties to recover the balance due on the loans on a 
theory of unjust enrichment. The Bank also asked for 
judgment against the Regent corporation for the unpaid 
balance (J.A. 69 (30), 11-15). The trial court dismissed 
the Bank’s complaint against the Sureties (J.A. 72 (1)), 
but awarded the Bank judgment against the corporation 
(J.A. 72 (3)). From these judgments no appeal was taken 
and they are not before this Court. The Sureties counter- 
claimed against the Bank claiming the progress payments 
received by the Bank prior to the default were subject to 
an equitable lien in their favor (J.A. 70 (31), 17-20). The 
trial court dismissed this counterclaim (J.A. 72 (2)), and 


it is from this action that the present appeal was taken by 
the Sureties (J.A. 72, 73). 


STATUTES INVOLVED 


The assignment to the Bank by the Regent corporation 
was made pursuant to the Act of October 9, 1940, ¢. 779, 
$1, 54 Stat. 1029; May 15, 1951, ¢. 75, 65 Stat. 41, 41 
U.S.C.A. §15. The appellants have set forth the similar 
act which is codified in 31 USCA § 203. The two sections 
in view of their similarity are given the same construction, 
Ozanic v. United States, 83 F. Supp. 4, 6 (S.D.N.Y. 1949), 
aff’d, 188 F. 2d 228 (2d Cir. 1951). The statute invoked is 
set forth in the appendix. 


SUMMARY OF ARGUMENT 


In the present case the Sureties seek. to impress an 
equitable lien on the progress payments paid by the United 
States to the Bank under a valid assignment pursuant to 
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the provisions of the Assignment of Claims Act, 41 U.S.C.A. 
§ 15, 31 U.S.C.A. § 203 prior to default by the contractor. 
As the Sureties have no direct claim against the Bank, 
their claim must be derivative by way of subrogation to 
the rights of the contractor, the materialmen and laborers, 
or the United States. But it has been judicially established 
that the materialmen and laborers have no equitable lien to 
such funds, and the provisions of the Assignment of Claims 
Act prevent the assertion of any right of recovery by the 
United States after payment has been made. 


The decisions are unanimous in denying the right of a 
surety to recover payments actually made to an assignee 
under the Assignment of Claims Act prior to default by the 
contractor. These cases effectuate the purpose of the 
amendments to the Act, which was to protect the lending 
financial institutions once they received payment. The 
Surties cannot complain of this result, for in agreeing to 
execute the surety bonds they agreed to allow the contractor 
to have unlimited control of progress payments prior to 
default. The Sureties are further charged with knowledge 
of the law that permits assignment of the payments to a 
financial institution, and that the corporation intended to 
make this assignment to the Bank. The mere fact that 
the risk the Sureties have insured for consideration has 
occurred is not cause for them to complain, and does not 
give them a superior equity to the Bank that has advanced 
money for the prosecution of the contract, whose com- 
pletion the Sureties have guaranteed. 


The cases cited by the Sureties fail to distinguish the 
fact that they involve contests over funds still in the hands 
of the United States—in the present case the payments 
actually had been made to the Bank prior to default. The 
Sureties further fail to give effect to the Assignment of 
Claims Act and the purpose of the amendments to it. 


The inference sought to be raised by the Sureties that 
the Bank participated in the diversion of the loaned funds 
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is without merit. This charge, which amounts to an allega- 
tion of fraud, requires clear and convincing proof, and the 
burden is on the Sureties to adduce this evidence. How- 
ever, the Sureties not only failed to sustain this burden, 
but failed to offer any evidence on this point. The Bank, 
as assignee has no duty to police the paying or accounting 
system of the contractor, and further has no right to do so. 
Both the Bank and the Sureties agreed to trust the cor- 
poration prior to default, thus the Sureties cannot complain 
of any diversion of funds prior to default even if this 
occurred, which was not proved nor found by the lower 
court. 


ARGUMENT 
L 


The Sureties Have No Direct Claim Against the Bank and 
None of the Parties to Whose Rights the Sureties are 
Subrogated Have Such a Right, Thus This Action Must Fail 


The Sureties by their counterclaim seek to impress an 
equitable lien in their favor on the progress payments re- 
ceived iby the Bank prior to default pursuant to a valid 
assignment under the Assignment of Claims Act. The 
evidence showed and the trial court found that the appel- 
lants were co-sureties on the performance and payment 
bonds of the Regent corporation on a Government contract; 
that the corporation borrowed sums of money from the 
Bank for the prosecution of said contract and gave the 
Bank an assignment of the payments due under the contract 
from the Government; and that the Bank received three 
progress payments from the Government prior to the de- 
fault of the corporation. Under these circumstances it is 
clear that the Sureties have no legal or equitable title to 
any funds paid by the Government to the Bank; this is 
not a case of the Sureties asserting a right to funds still 
in the hands of the United States. 


The Sureties had no direct relationship with the Bank, 
and consequently their asserted right must be derivative in 
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nature by way of subrogation ‘‘to the rights of the con- 
tractor ... [and] to the rights of the United States under 
the contract,’’ Moran v. Guardian Cas. Co., 64 App. D.C. 
188, 189, 76 F. 2d 438, 439 (1935), or to the rights of the 
materialmen or laborers. It is obvious that the contractor 
has no rights against the Bank, and in fact the Bank has 
recovered judgment against the corporation (J.A. 72 (3)). 
It is equally obvious that the Sureties derive no right from 
the materialmen and subcontractors, ‘‘for the materialmen 
themselves never had any such right [against the Bank].’’ 
California Bank v. United States Fidelity & Guaranty Co., 
129 F. 2d 751, 753 (9th Cir. 1942). In the ease of United 
States v. Munsey Trust Co., 332 U.S. 234, 241-242 (1947), 
wherein the surety was asserting claim by virtue of pay- 
ments to materialmen to retainages in the hands of the 
United States, it was decided on denying the surety’s claim: 


But nothing is more clear than that laborers and mate- 
rialmen do not have enforceable rights against the 
United States for their compensation. 


* * * * 


In relying on the rights of the laborers and material- 
men, however, the surety must establish that those 
rights existed before their claims were paid. For it is 
elementary that one cannot acquire by subrogation 
what another whose rights he claims did not have. 
Once the laborers and materialmen have been paid, 
either by contractor or surety, they have no rights in 
any fund. ... One who rests on subrogation stands in 
the place of one whose claim he has paid, as if the 
payavent giving rise to the subrogation had not been 
made. 


Finally as to any derived rights from the United States 
it would be barred by the provisions of the 1951 amendment 
to the provisions of the Assignment of Claims Act, which 
provides in both 41 U.S.C.A. § 15 and 31 U.S.C.A. § 203 that: 


In any case in which moneys due or to become due 
under any contract are or have been assigned pursuant 
to this section, no liability of any nature of the assignor 
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to the United States or any department or agency 
thereof, whether arising from or independently of such 
contract, shall create or impose any liability on the 
part of the assignee to make restitution, refund, or 
repayment to the United States of any amount hereto- 
fore since July 1, 1950, or hereafter received under 
the assignment. (Emphasis added). 


Thus, as the Government had made the progress pay- 
ments to the Bank as assignee it could not recover them and 
its subrogee would have no greater rights. The very pur- 
pose of the 1951 amendment, above quoted, was to make it 
clear that a financial institution taking an assignment of 
claims would not be subject to later recovery by the Gov- 
ernment of amounts previously paid to the bank. Historical 
Note, 31 USCA §203; 41 USCA §15; Central Bank v. 
United States, 345 U.S. 639, 642-3 (fn. 2) (1953). 


Thus, as the Sureties have no direct claim against the 
Bank and none of the parties to whom the Sureties are 
subrogated have such a claim their action must fail. 


IL. 


It Is the Unanimous Rule That Once Payments Have Been 
Made to a Bank as an Assignee of a Government Contract 
Such Payments Cannot be Recovered 


It is to be emphasized that in the present case the pay- 
ments sought to be recovered had been made to the Bank 
prior to the corporation’s default; ‘‘This fight is not over 
funds retained in the hands of the Government... .’’ 
United States Cas. Co. v. Furst Nat’l Bank, 157 F. Supp. 
789, 793 (M.D. Ga. 1957). The unanimous rule of 
law in such a ease is that the payments received by the 
Bank cannot be recovered, except for fraud. MTlustrative 
of the broad scope of this rule is the case of United States 
v. Hadden, 192 F. 2d 327 (6th Cir. 1951), wherein the Gov- 
ernment sued the trustee of an assignee of a Government 
contract to recover payments erroneously made the as- 
signee when in fact no money was due the assignor-contrac- 
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tor. Despite the concern of courts to protect the U.S. 
Treasury, the court refused to allow recovery, giving in- 
stead effect to the purpose of the Assignment of Claims 
Act and noting that ‘‘it takes the assignee out of the shoes 
of his assignor and gives him a limited independent status.”’ 
Id at 329. The court said at 331: 


. .. In view of the express purposes of the Acts [As- 
signment of Claims Act and Contract Settlement Act] 
... and [Congress’] failure expressly or by reason- 
able inference to reserve a right to recover erroneous 
payments from assignees, no such right exists. 


It is submitted that, if the Government cannot recover an 
admittedly erroneous payment to an assignee, how can the 
Sureties claim any right to the admittedly valid payments 
made to the Bank in this case? The only logical answer 
is that, as the Sureties have no superior right to the Gov- 
ernment, there can be no recovery. This is the conclusion 
reached by the court in the case of Bank of Arizona v. Na- 
tional Surety Corp., 237 F. 2d 90 (9th Cir. 1956), wherein 
the surety sued to recover a payment made by the Govern- 
ment to a bank-assignee pursuant to valid assignment un- 
der the Assignment of Claims Act, basing its claim on the 
right of subrogation, on an equitable lien theory, and on 
a prior assignment contained in the bond application.* The 
court in reversing a lower court finding for the surety re- 
jected the present contentions of the appellants and said 
at 92-94: 


Appellant Bank alleges error of the lower court in mak- 
ing that portion of the first conclusion of law that 


‘¢* * * by the payment into court by Surety of 
$6,090.00, which was the full amount of its penalty 
under the payment bond, Surety became subrogated 
to the right of the Government to have the contract 
proceeds applied in payment of the materialmen, said 


* There was no such assignment in this case and, to that extent, the case 
of the Sureties is weaker than that of National Surety Corp. 
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right of subrogation relates back to the date of the 
payment bond, June 18, 1952.”’ 


* # * * 


But assuming for purpose of argument that Surety 
upon payment of the claims of materialmen could be 
subrogated to this ‘‘right’’ of the Government to apply 
the proceeds to materialmen, we believe Surety may 
not claim the contract proceeds here. When the Gov- 
ernment paid the contract proceeds to Bank we believe 
the Government’s interest in the proceeds and its right 
to apply the proceeds to unpaid materialmen ceased to 
exist. And when the Government’s interest in the con- 
tract proceeds terminated there was no longer a Gov- 
ernment ‘‘right’’ to which Surety could be subrogated. 
See United States v. Munsey Trust Co., 332 U.S. 234, 
at page 242, 67 S. Ct. 1599, at page 1603. 


The cases recognizing a right in unpaid materialmen 
(and in the surety that has paid the materialmen) to 
eontract proceeds in the possession of the Government 
are distinguishable from the present case. Here, Gov- 
ernment no longer had any of the contract proceeds 
and it was not a stakeholder of funds. The Govern- 
ment had paid the proceeds to a lawful assignee of the 
contractor, an assignee who had fully met all of the re- 
quirements and limitations of the Assignment of Claims 
Act of 1940. We know of no reason which would 
preclude the Government from paying the proceeds to 
this lawful assignee. 


Bank also specifies error by the lower court in making 
its second conclusion of law that the 


‘‘Contractor held its right to the proceeds of the 
Contract, subject to an equitable lien in favor of 
Surety; when it transferred its right to Bank, Bank 
took the proceeds of the Contract subject to Surety’s 
equitable lien.”’ 


Bank takes issue with this conclusion of law on several 
grounds. One is that ‘‘Surety has no ‘equitable lien’ 
to the Contract proceeds without a reliance upon a 
theory of subrogation or assignment.’? Our discussion 
above of subrogation indicates that by subrogation to 
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the ‘‘right of Government’’ Surety does not prevail 
against Bank. 


10 Surety has no ‘‘equitable lien’’ by subrogation to the right of the 
Government as the Government’s right was terminated by payment, 
and Surety can claim no ‘‘equitable lien’’ as against Bank by sub- 
rogation to rights of the materialmen as the lower court correctly con- 
cluded that ‘‘the Materialmen have no equitable, legal or moral right 
against Bank or to the Contract proceeds which were paid by the 
Government to Bank.’’ 


The Sureties have no complaint in the present case. 
When the bonds were executed by the appellants they knew 
the status of the corporation; they further knew that the 
corporation had the right to secure all progress payments 
so long as there was no default and to dispose of them as it 
desired; and they knew that the corporation could assign 
these payments pursuant to law, and that the corporation 
did intend to make this assignment to the Bank in order 
to secure financing for the contract. Nevertheless, the 
Sureties in return for premiums undertook to write the 
bonds in question and to assume the risks of such obligation. 
They cannot complain now that the very risk they insured 
for a consideration occurred, for this is within the scheme 
of Government construction contracts. As the Court said 
in General Cas. Co. v. Second Nat’! Bank, 178 F. 2d 679, 
680 (5th Cir. 1950), in sustaining the claim of the assignee- 
bank over the surety to progress payments in the hands of 
the United States other than retained percentages: 


The contractor, prior to default, had the right to assign 
to the bank (as it did) the progress payments due it. 
There was no lien attached to such funds, and the pay- 
ment of them to the contractor or his assignee (to the 
extent permissible under the anti-assignment statute) 
was within the scheme of the building contract .... 
(Emphasis added). 


The fact of the matter is that the Sureties in undertaking 
to write the bonds in question assume the very risk that 
has occurred; until the contractor is in default they agree 
to allow him or his assignee to receive all progress pay- 
ments free of any claim by them. In every decided case the 
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Sureties have failed to prevail when they have asserted a 
claim to funds actually paid to a contractor or his assignee 
prior to default. Kane v. First Nat’l Bank, 56 F.2d 534 
(5th Cir.), cert. denied sub nom Kane v. Potorff, 287 US. 
603 (1932); California Bank v. United States Fidelity 
& Guaranty Co., 129 F.2d 751 (9th Cir. 1942); Coconut 
Grove Exchange Bank v. New Amsterdam Cas. Co., 149 F. 
2a 73 (5th Cir. 1945) (even though payment was made to 
the assignee by the U. S. after default of funds other than 
the retained percentages); Maryland Cas. Co. v. Lincoln 
Bank & Trust Co., 40 F. Supp. 782 (W.D. Ky. 1941). 


Thus, application of the general rule to the progress pay- 
ments received by the Bank prior to default would prevent 
their recovery by the Sureties. To paraphrase the court in 
United States Cas. Co. v. First Nat’l Bank, 157 F. Supp. 
at 798, the contract was validly assigned to the Bank, 
and held by it as security for all loans made by it to the 
Regent corporation in connection with the Government 
eontract. The checks were in part payment for work un- 


der said assigned contract. There is nothing to impair 
the Bank’s right to receive the checks and apply the pro- 
eeeds toward liquidating the debt it secured. 


IIT. 


The Cases Relied Upon by the Appellants Are Not Applicable 
to the Instant Case and Give No Support to Their Position 


The broad statement is often made by a party that the 
eases of his adversary are inappropriate without demon- 
strating their inapplicability. However, in the present 
ease, it is clear beyond a doubt that the cases cited by the 
Sureties do not support their claim. As previously pointed 
out, ‘‘This fight is not over funds retained in the hands of 
the Government.’? United States Cas. Co. v. First Nat’l 
Bank, 157 F. Supp. at 793, but rather over funds paid 
to the Bank under a valid assignment prior to default. 
Ibid. The Sureties refuse to recognize this distine- 
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tion—all of the cases cited by them with the exception 
of Martin v. National Surety Co., 300 U.S. 588 (1937) and 
Town of River Junction v. Maryland Cas. Co., 133 F, 24 57 
(5th Cir. 1943) involved contests over funds actually in the 
hands of the Government after default by the contractor. 
‘*The cases recognizing a right in unpaid materialmen .. . 
to contract proceeds in the possession of the Government 
[as cited by the Sureties herein] are distinguishable from 
the present case. Here, Government no longer had any of 
the contract proceeds and it was not a stakeholder of 
funds.’? Bank of Arizona v. National Surety Corp., 237 
F. 2d at 94. 


A further distinguishing feature of the cases cited by the 
Sureties is the fact that with the exception of the cases 
decided by the Court of Claims the decisions antedate the 
enactment of the Assignment of Claims Act. The doctrine 
relied upon by the appellants does not find its source in 
Henningsen v. United States Fidelity € Guaranty Co., 208 
U.S. 404 (1908) as contended by Sureties (Appellant’s 
Brief, p. 14), but rather, as shown in that opinion, in the 
ease of Prairie State Bank v. United States, 164 U.S. 227 
(1896). The Prairie State Bank case shows in its opening 
paragraph the critical fact that the assignment to the bank 
was void under the anti-assignment provisions of Rev. 
Stat. § 3477. Id. at 230. Thus, the critical and distinguish- 
ing characteristic of cases decided prior to the amendments 
to the Assignment of Claims Act is evident. 


The case of Martin v. National Surety Co., supra, is not 
in point for not only was the assignee therein the perpetra- 
tor of a fraud but it was decided prior to the amendments 
to the Assignment of Claims Act, and in the present case 
the Sureties have no prior assignment. In the later case 
of McKenzie v. Irving Trust Co., 323 U.S. 365 (1945) the 
Supreme Court shows the limited applicability of the Martin 
case to the peculiar facts involved and said at 373: 


The Martin case does not control here since the subse- 
quent assignee in that case took with notice of an 
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earlier assignment and as part of an obviously fraud- 
ulent scheme. These facts, which were sufficient in 
that case to require that the subsequent assignee re- 
linquish the transferred funds, are lacking here. (Em- 
phasis added). 


The eases subsequent to the Martin case have specifically 
pointed out its inapplicability to factual situations pre- 
sented ‘by the instant case. Bank of Arizona v. National 
Surety Corp., 237 F. 2d at 95 (fn. 14); Maryland Cas. Co. 
vy. Lincoln Bank & Trust Co., 40 F. Supp. at. 785-6. 


As for Town of River Junction v. Maryland Cas. Co., 
supra, that case did not even involve a government contract 
and furthermore, as pointed out in Cocoanut Grove Ezx- 
change Bank v. New Amsterdam Cas. Co., 149 F. 2d at 79 
(fn. 5), the assignment to the bank failed. Even under 
these circumstances, the bank prevailed over the surety. 


The facts distinguish this ease from the many cited by 
the appellants and bring it within the reasoning of the 


group of cases (Section II, supra) which prohibit appel- 
lants’ recovery. United States Cas. Co. v. First Nat’l 
Bank, 157 F. Supp. at 794 (see discussion of these cases 
denying recovery therein, at 794-798). 


IV. 


There Is No Merit in the Sureties’ Contention That the Bank 
Is Responsible to See to the Correct Application of the 
Loaned Funds 


The Sureties imply in their brief and allege in their 
counterclaim that the proceeds of the loans to the Regent 
corporation were allowed to be diverted by the Bank from 
prosecution of the contract in question. There was no 
proof of this fact, and, of course, on such an issue, which 
amounts to a charge of fraud or collusion, the burden was 
on the Sureties. 


The trial court found that the loans were made by the 
Bank to the corporation for the purpose of fulfillment of 
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the contract (J.A. 65 (10)). The funds were deposited 
pursuant to agreement in the partnership account (J.A. 
67(19)); however, separate books of account were main- 
tained by the corporation and partnership under the 
supervision of a certified public accountant (J.A. 65 
(14)). No proof was offered that the Bank had actual 
knowledge of the ultimate disposition of the corpora- 
tion funds, and the evidence indicated the contrary (J.A. 
69 (28)). The proof did not establish how much of the 
borrowed money was used in performance of the contract, 
but indicates that an amount was so used. The trial court 
further found that the partnership actually made payments 
on behalf of the corporation for some of the labor and 
materials used in the corporation’s contract (J.A. 69 (27)), 
contrary to the Sureties’ contentions that the partnership 
was using the loan for its own purposes. Finally, there 
was no proof submitted by the Sureties that any of the 
borrowed funds were diverted. 


There is no legal duty imposed on the Bank as assignee 
to see to the proper prosecution of the Government con- 
tract by the corporation. In the case of Central Bank v. 
United States, 345 U.S. 639 (1953) the Bank, as assignee 
of a Government contractor under the Assignment of 
Claims Act, sued to collect retained funds in the hands of 
the United States for work performed by the contractor 
prior to termination of the contract. The United States 
attempted to set-off withholding taxes collected by the con- 
tractor but not remitted to the Government. The Supreme 
Court in reversing a judgment for the Government said 
at 646-7: 


. .. the Act should be construed so as to carry out the 
purpose of Congress to encourage the private financing 
of government contracts. To grant the Government 
its sought-for rights of set-off under the circumstances 
of this case, would be to defeat the purpose of Con- 
gress. It would require the assignee to police the as- 
signor’s accounting and payment system. It would in- 
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erease the risk to the assignee, the difficulty of the 
assignor in financing the performance, and the ulti- 
mate cost to the Government. (Emphasis added). 


It is submitted that the above case is dispositive of the 
Sureties’ contentions. If the United States cannot require 
the assignee to police the assignor’s accounting and pay- 
ment system, from where does the Sureties’ right, which is 
merely derivative in nature, derive superior vitality? It is 
apparent that the Sureties have no such right. The Sure- 
ties cannot complain of this either, for like the Bank: ‘“The 
surety cannot object on the ground that the contractor 
might divert the money, for he has agreed to trust the con- 
tractor until he defaults.””? General Cas. Co. v. Second 
Nat’l Bank, 178 F. 2d at 682. 


Finally, as noted previously, the Sureties offered no evi- 
dence and did not establish that the Bank conspired to 
divert the borrowed funds. As the court said in Cocoanut 
Grove Exchange Bank v. New Amsterdam Cas. Co., 149 F. 


2d at 78, in a similar case: 


Since the Bank was lawfully in possession of these 
funds under valid and exclusive assignments, and since 
the plaintiff sought their recovery, the burden was on 
it to allege and prove such facts as would establish 
in it an equitable right of such superior force as to 
displace the appellant’s clear legal right .... 


It has also been said in a case involving a contest between 
a surety and a bank to funds in the hands of the United 
States, that in the absence of evidence to the contrary the 
court should find that the contractor used the borrowed 
money to prosecute the Government contract. Royal In- 
demnity Co. v. United States, 117 Ct. Cl. 736, 756, 93 F. 
Supp. 891, 899 (1950) (dissenting opinion). 


Thus, as there is no duty imposed on the Bank as assignee 
to police the contractor, the Sureties’ claim for alleged vio- 
lation thereof is without merit. Furthermore, even if the 
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claim were supported in Law, it fails in fact, for there 
was no proof that any funds were diverted. 


CONCLUSION 


The trial court correctly dismissed the counterclaim of 
the Sureties for they had no direct claim to the money re- 
ceived by the Bank, and any party to whom they were 
subrogated did not have any claim against the Bank. The 
eases are unanimous in holding that once payment is made 
by the United States to an assignee under the Assignment 
of Claims Act the surety cannot recover such payment, for 
this gives effect to the purposes of the amendments to the 
Act to protect the lending financial institution. 


The cases and theories relied upon by the Sureties are 
not in point, as they do not involve funds actually paid by 
the Government to the assignee prior to default, but rather 
funds retained by the United States after default, and the 
majority of them were decided prior to the amendments 
to the Assignment of Claims Act. 


Respectfully submitted, 


O. R. McGume, Jr. 
Joun J. Ross 
810 Colorado Building 
Washington 5, D. C. 


Attorneys for Appellee 


Of Counsel: 
Hogan & Hartson 
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APPENDIX 


41 U. S. Code Annotated, Sec. 15. Transfer of contracts: 
assignments of claims; set-off against assignee 


No contract or order, or any interest therein, shall be 
transferred by the party to whom such contract or order is 
given to any other party, and any such transfer shall cause 
the annulment of the contract or order transferred, so far 
as the United States are concerned. All rights of action, 
however, for any breach of such contract by the contracting 
parties, are reserved to the United States. 


The provisions of the preceding paragraph shall not 
apply in any case in which the moneys due or to become 
due from the United States or from any agency or depart- 
ment thereof, under a contract providing for payments 
ageregating $1,000 or more, are assigned to a bank, trust 
company, or other financing institution, including any Fed- 
eral lending agency: Provided, 1. That in the case of any 
contract entered into prior to October 9, 1940, no claim 
shall be assigned without the consent of the head of the 
department or agency concerned; 2. That in the case of 
any contract entered into after October 9, 1940, no claim 
shall be assigned if it arises under a contract which forbids 
such assignment; 3. That unless otherwise expressly per- 
mitted by such contract any such assignment shall cover all 
amounts payable under such contract and not already paid, 
shall not be made to more than one party, and shall not be 
subject to further assignment, except that any such assign- 
ment may be made to one party as agent or trustee for two 
or more parties participating in such financing; 4. That in 
the event of any such assignment, the assignee thereof shall 
file written notice of the assignment together with a true 
eopy of the instrument of assignment with (a) the contract- 
ing officer or the head of his department or agency; (b) the 
surety or sureties upon the bond or bonds, if any, in con- 
nection with such contract; and (c) the disbursing officer, 
if any, designated in such contract to make payment. 
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Notwithstanding any law to the contrary governing the 
validity of assignments, any assignment pursuant to this 
section, shall constitute a valid assignment for all purposes. 

In any case in which moneys due or to become due under 
any contract are or have been assigned pursuant to this sec- 
tion, no liability of any nature of the assignor to the United 
States or any department or agency thereof, whether aris- 
ing from or independently of such contract, shall create or 
impose any liability on the part of the assignee to make 
restitution, refund, or repayment to the United States of 
any amount heretofore since July 1, 1950, or hereafter re- 
ceived under the assignment. 


Any contract of the Department of Defense, the General 
Services Administration, the Atomic Energy Commission, 
or any other department or agency of the United States 
designated by the President, except any such contract under 
which full payment has been made, may, in time of war or 
national emergency proclaimed by the President (including 
the national emergency proclaimed December 16, 1950) or 
by Act or joint resolution of the Congress and until such 
war or national emergency has been terminated in such 
manner, provide or be amended without consideration to 
provide that payments to be made to the assignee of any 
moneys due or to become due under such contract shall not 
be subject to reduction or set-off, and if such provision 
or one to the same general effect has been at any time 
heretofore or is hereafter included or inserted in any such 
contract, payments to be made thereafter to an assignee of 
any moneys due or to become due under such contract, 
whether during or after such war or emergency, shall not 
be subject to reduction or set-off for any liability of any 
nature of the assignor to the United States or any depart- 
ment or agency thereof which arises independently of such 
contract, or hereafter for any liability of the assignor on 
account of (1) renegotiation under any renegotiation stat- 
ute or under any statutory renegotiation article in the 
contract, (2) fines, (3) penalties (which term does not in- 
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clude amounts which may be collected or withheld from the 
assignor in accordance with or for failure to comply with 
the terms of the contract), or (4) taxes, social security con- 
tributions, or the withholding or nonwithholding of taxes 
or social security contributions, whether arising from or 
independently of such contract. 


Except as herein otherwise provided, nothing in this sec- 
tion shall, be deemed to affect or impair rights or obliga- 
tions heretofore accrued. R.S. § 3737; Oct. 9, 1940, ¢. 779, 
§ 1, 54'Stat. 1029; May 15, 1951, ¢. 75, 65 Stat. 41. 
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contract. That contract came into being only because it 
was supported by the undertaking of the sureties to secure 
its performance and pay suppliers of labor and material. 
The Bank voluntarily stepped into the contract arrange- 
ments and through its assignment became a party to them. 
The terms of the bond are read into the contract. Martin v. 
National Surety Company, 300 U.S. 588, 597, 57 S. Ct. 531, 
81 L.Ed. 822. The Bank’s present contention that ‘‘the 
Sureties had no direct contractual relationship with the 
Bank,’’ (Appellee’s brief, p. 6) is an empty statement. 


It is contended by the Bank that the sureties do not 
have a special interest in the proceeds of the contract 
which they bonded. It urges that this is the effect of the 
decision in United States v. Munsey Trust Company, 332 
U.S. 234, 67 S. Ct. 1599, 91 L.Ed. 2022. But that case 
reiterates that: 


‘From Prairie State Bank v. United States, 164 U.S. 
227 to American Surety Co. v. Sampsell, 327 U.S. 269, 


we have recognized the peculiarly equitable claim of 
those responsible for the physical completion of build- 
ing contracts to be paid from available monies ahead 
of others whose claims come from the advance of 
money.”’ 


In Munsey Trust Company the Court held merely that the 
right of the United States to set-off claims against the 
contractor is superior to the rights which its own decisions 
have recognized in favor of sureties. Munsey Trust 
Company is not the case of an assignee contending with a 
surety. This same contention has been urged unsuccess- 
fully before. Judge Coleman in In Re Cummins Con- 
struction Corporation, 81 F. Supp. 193, commenting upon 
the Munsey Trust Company case said: (p. 202) 


‘<Tf there had been any intention on the part of the 
Court to overrule its decisions in such cases as 
Henningsen v. United States Fidelity & Guaranty 
Company, supra, it is to be assumed they would have 
been referred to and discussed.”’ 





And the opinion continues: 


‘‘Indeed, the Court in the Munsey case directly 
affirms earlier decisions in this respect where, as in the 
present case, the Government, ‘was a mere stakeholder 
and had no rights of its own to assert’. The factual 
distinction is very clear. It was recognized in Fidel 
ity Guaranty Company v. Triborough Bridge Authority 
(279 N.Y. 31, 74 N.E. 2d 226) a decision of the Court 
of Appeals of New York, rendered approximately a 
year after the decision in the Munsey Case. There, a 
surety, by virtue of its performance bond given to the 
Bridge Authority, was required to fulfill its bond 
obligation upon the contractor’s default. The New 
York Court of Appeals held that the Authority’s right 
to funds in its own hands and the surety’s right to 
same by subrogation, to the extent of the amount the 
surety was compelled to pay under its bond, were 
superior to the contractor’s right to such funds, and 
superior, likewise, to the right of United States to 
which the contractor owed income taxes, since the 
right of United States to the funds could be no 
greater than those of the contractor. After referring 
to such eases as Scarsdale National Bank and Trust 
Co. v. United States Fidelity and Guaranty Company 
(264 N.Y. 159, 190, N.E. 330): Prairie State Bank v. 
United States, supra and, American Surety Co. v. 
Sampsell, supra as having settled the law to the effect 
that the surety’s rights were prior, the court said, 
74 N.E. 2d 226 at pp. 227, 228: ‘the Supreme Court’s 
recent decision in United States v. Munsey Trust Co., 
(332 U.S. 234) 67 S.Ct. 1599 (91 L.Ed. 2022), decided 
June 23, 1947, neither reaches nor points a contrary 
result.’ There, the Government, itself in posession of 
the fund, asserted a claim of its own by way of setoff, 
and, to the extent of that setoff, the fund upon which 
the surety’s lien could operate was necessarily reduced. 
Quite different is such a case from one like the pres- 
ent—as the Supreme Court observed—where ‘the 
owner (defendant authority herein) was a mere stake- 
holder and had no rights of its own to assert’. United 
States v. Munsey Trust Company, supra (67 S. Ct. 
1602).”” 
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The Court of Appeals of New York in the Triborough 
Bridge case went on to hold that the United States could 
not successfully assert tax claims against the contract funds 
there involved since the rights of the surety were superior 
to those of the contractor and the United States could 
have no greater right than those of the taxpayer contractor. 


As the opinion in the Munsey Trust Company case points 
out, about half of the contract fund involved there had been 
paid over to a receiver on behalf of the surety since the 
claim of offset by the Government was considerably less 
than the total fund. No intimation is found in the Court’s 
opinion that this action was not in conformity with well- 
established rules settling the surety’s rights to the contract 
fund. 


Cases such as Kane v. First National Bank of El Paso, 
06 F. 2d 534 and California Bank v. United States Fidelity 
& Guaranty Company, 129 F.2d 751 deal with situations in 
which contract funds have been deposited by contractors 
in the normal course of business. They furnish no guide 
to situations such as found in the case at bar where the 
Bank became an actor in the contractual relations between 
the Government, the contractor and the sureties by becom- 
ing an assignee of the contractor. It will be noted, however, 
that the Circuit Court of Appeals for the 9th Cireuit in 
discussing the claim of the surety in California Bank v. 
Umited States Fidelity & Guaranty Company, supra, said: 


*‘ Appellee, however, contends that its right relates 
back to the date of the bonds. That is true as to 
Anderson (the contractor) and as to claimants standing 
in Anderson’s shoes,—as, for example, an assignee 
claiming the fund by virtue of an assignment of 
Anderson’s rights under the contracts—but not as to 
appellant; for the doctrine of relation cannot be used 
by a subrogee for the purpose of recovering money 
paid to a creditor without notice, in satisfaction of a 
just debt, prior to the maturing of any right of sub- 
rogation.”’ 





B) 


Maryland Casualty Co. v. Lincoln Bank and Trust 
Company, 40 F. Supp. 782, was a case in which the con- 
tractor paid an indebtedness to a bank with funds which the 
latter knew were part of a payment under a government 
contract. The Court found that the bank was without 
knowledge of the fact that the contractor had defaulted 
and that he had unpaid labor and material bills in con- 
nection with the job. Under these circumstances, the bank 
was entitled to retain the payment which had been made to 
it by the contractor. The case does not involve an assign- 
ment. 


United States Casualty Company v. First National Bank 
of Columbus, 157 F.Supp. 789, has no application to the 
ease at bar. It involves a situation where a portion of a 
contract payment was used to repay a loan made by the 
Bank to the contractor. The proceeds of the loan had been 
used by the contractor in the performance of contracts for 
which the sureties were responsible. 


The decision of General Casualty Company v. Second Na- 
tional Bank of Houston, 178 F. 2d 679, points out that all of 
the money lent to the contractor by the bank went into the 
jobs. Likewise in Coconut Grove Exchange Bank v. New 
Amsterdam Casualty Company, 149 F.2d 73, it was not 
denied that the loans made by the bank were used by the 
contractor to meet his payrolls. There was no claim that 
the loans were diverted from the purposes of the contract 
or that they were not used in the payment of liabilities for 
which the surety was responsible under its bond. It is 
quite apparent from a reading of that decision that the 
opposite conclusion would have been reached by the court 
upon the showing of facts such as are present in this case, 
ie. that the bank diverted the proceeds of the loan to a 
third party so that, at the best, only a minor portion of the 
loan proceeds could have been used in the work under the 
contract. 
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It Is Admitted That the Bank’s Advances Did Not Go to the 
Contractor and the Bank Failed to Establish the Extent 
to Which They Were Used in the Work 


The Bank urges, on the authority of a dissenting opinion 
in Royal Indemnity Company v. United States, 117 C.Cl. 
736, 93' F.Supp. 891, that in the absence of any evidence to 
the contrary, the Court should find that the borrowed 
money was used for the performance of the contract. No 
such proposition is supported in the record of this case 
which discloses that the money was not even turned over 
to the contractor, but on the contrary, advance to a partner- 
ship which not only had contracts of ten times the amount 
of that of the corporation but was also heavily indebted 
to the Bank. The decision of the court in Royal Indemnity 
Company v. United States, supra, is summarized thus: 


‘The equity of the surety company arose at the 
time of the giving of the bond. The bank took its 
assignment with knowledge of and subject to the equity 
of'the surety. The Assignment of Claims Act of 1940, 
did not cut off this equity. The right of the surety to 
assert its equity became available when it was forced 
to pay under its bond. The United States is a mere 
stakeholder and must pay to the claimant with the 
superior right. The claim of the surety to the con- 
tract proceeds up to the amount of its loss under its 
bond obligation is superior to that of the contractor 
whose default had caused the loss. The bank stands 
in no better position than the contractor (its as- 
signor).”” 


While the Bank argues that separate books were kept 
for the partnership and the corporation, it produced the 
books and also a certified public accountant but was unable 
to establish the extent to which any part of the Bank’s 
advances went into the corporation’s contract. 


The Bank argues that at least some of the advances found 
their way into the performance of this contract. But the 
record shows, and the Bank admits, that the funds were 
actually placed in the bank account of another contractor, 
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the partnership. The Bank argues that it had no knowledge 
of the ultimate disposition of the funds. But the Bank did 
have knowledge of the immediate disposition of the funds 
because it disbursed them to the partnership. The Bank 
alleged that: 


‘¢ * * * oj] the money lent by the plaintiff to said 
Regent Contracting Company, Inc., as aforesaid, was 
expended by said Regent Contracting Company, Ine. 
in payment to person supplying labor and material in 
the prosecution of the work provided for in said 
contract with United States.’’ (J.A. 13, par. 8) 


Not only did the Bank fail to establish this allegation (J.A. 
69, par. 26) but the facts are that out of a maximum value 
of completed work amounting to $105,932.60 plus $13,520.00, 
(a total of approximately $119,000.00), the sureties were 
called on to pay $109,000.00 of bills of furnishers of labor 
and material. The conclusion is inescapable that no more 
than a minor portion of the total advances could have 
been used as claimed by the Bank. This is further cor- 
roborated by the fact that the total value of the complete 
work at the time of default, approximately $119,000 was 
substantially less than the total of the two loans, $159,000, 
which had been made months before the default. 


Central Bank v. United States, 345 U.S. 639, 73 S. Ct. 
917, 97 L.Ed. 1312, lays emphasis upon the purpose of the 
Assignments of Claims Act of 1940 which relaxed the 
previous restriction against assignments of claims against 
United States. The Court noted (p. 646): 

‘¢ * * * that the Act should be construed so as to 


carry out the purpose of Congress to encourage the 
private financing of Government contracts.”’ 


It goes without saying that the contracts to be financed 
were those of the contractor who borrowed the money. It 
was certainly never within the contemplation of Congress 
that lenders should advance money on the security of a 
government contract when those advances were to be 
turned over to another contractor with other sureties. 
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CONCLUSION 


The decisions upon which the Bank relies are, for the 
most part, cases arising from ordinary business trans- 
actions. None involve situations where an assignment of 
the contract funds was given to secure advances made to 
another. In those cases which were determined upon a 
balancing of equities, proof by the bank that its funds 
were used in relief of the surety is a principal factor for 
decision. Here the proof is that the funds went to a third 
party, heavily indebted to the Bank. It is submitted that 
on the facts of this case, the Bank must account for the 
contract payments which it received. 


Respectfully, 


ALEXANDER M. Heron 

Preston C. Kina, Jr. 
707 Munsey Building 
Washington 4, D. C. 


Attorneys for Appellants. 








